
  
 
 

Administration & Finance Committee 
 

Thursday, February 19, 2009 
12:00 PM 

 
VTA Conference Room B-104 

3331 North First Street 
San Jose, CA 

 
AGENDA 

 Call to Order 

1. ROLL CALL 

2. PUBLIC PRESENTATIONS: 

This portion of the agenda is reserved for persons desiring to address the Committee on 
any matter not on the agenda.  Speakers are limited to 2 minutes.  The law does not 
permit Committee action or extended discussion on any item not on the agenda except 
under special circumstances.  If Committee action is requested, the matter can be placed 
on a subsequent agenda.  All statements that require a response will be referred to staff 
for reply in writing. 

3. ORDERS OF THE DAY 

4. RECESS TO CLOSED SESSION 

Anticipated Litigation--Conference with Legal Counsel  

Significant exposure to litigation pursuant to subdivision (b) of Government Code 
Section 54956.9: (Three cases) 

RECONVENE TO OPEN SESSION 

5. CLOSED SESSION REPORT 

 CONSENT AGENDA 

6. Approve the Regular Meeting Minutes of January 15, 2009. 

7. INFORMATION ITEM - Review Monthly Legislative Matrix. 

8. INFORMATION ITEM - Review the 2009 Quarterly Public Liability Claims report. 

9. INFORMATION ITEM - Review Quarterly Workers' Compensation and Transitional 
Work Program Claims report. 

10. INFORMATION ITEM - Review the Quarterly Purchasing Report for October 1 through 
December 31, 2008. 
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 REGULAR AGENDA 

11. INFORMATION ITEM - Report on Santa Clara Valley Transportation Authority 
Investments for the month of December 2008. 

12. ACTION ITEM - Review and accept the Fiscal Year 2009 Quarterly Statement of 
Revenues and Expenses for the period ending December 31, 2008. 

13. ACTION ITEM - To reaffirm VTA financial policies by approving a summarized version 
of financial policy statements for adoption and use in various VTA financial documents 
such as the biennial adopted budget book. 

14. ACTION ITEM - Authorize the General Manager to establish a list of thirty-one 
qualified firms for the various categories of real estate consultant services as reflected on 
the attached Exhibit "A" including title and escrow, acquisition and eminent domain, 
relocation, real property appraisal, goodwill appraisal and appraisal review services. The 
list will be for a five-year period.  The General Manager is authorized to enter into 
contracts of up to five years with an aggregate value not to exceed $14,000,000.  The 
specific value for each contract executed will be determined in accordance with an 
approved budget for the relevant capital project that requires the contracted services.   

15. ACTION ITEM - Authorize the General Manager to execute a Second Amendment to the 
Cooperative Parking Agreement with the Peninsula Corridor Joint Powers Board 
(PCJPB) and San Jose Arena Management, LLC (SJAM) extending for an additional five 
years SJAM's management of the San Jose Diridon Caltrain Station parking lot for HP 
Pavilion (Arena) event parking. 

16. ACTION ITEM - 

1) Confirm the Deferred Compensation Committee’s selection of International City 
Management Association - Retirement Corporation (ICMA-RC) as VTA’s 457 
Deferred Compensation Plan and 401(a) Money Purchase Plan Provider;  

2) Adopt ICMA-RC’s model plan documents for the 401(a) Plans and adopt a 
resolution confirming the pre-tax deferral of participant contributions to the 
401(a) Plans; 

3) Amend the 401(a) Plan for the General Manager to add the General Counsel to 
the Plan; and 

4) Authorize staff to amend the Plan Documents whenever ICMA amends its model 
plan to ensure compliance with Internal Revenue Service regulations and changes 
in tax law.  

 OTHER ITEMS 

17. INFORMATION ITEM - Review and discuss the revised Joint Development Program 
policy framework. 

18. Items of Concern and Referral to Administration. 
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19. Review Committee Work Plan. 

20. Committee Staff Report. (J. Smith) 

21. Chairperson’s Report. (Kniss) 

22. Determine Consent Agenda for the March 5, 2009, Board of Directors Meeting. 

23. ANNOUNCEMENTS 

24. ADJOURN 

NOTE COMMITTEE MEMBERS: In order to establish a quorum for this meeting, 
members are asked to call the Board Secretary’s Office at (408) 321-5680 or E-mail: 
board.secretary@vta.org before 5:00 p.m. on the day prior to the meeting.  Thank you for 
your cooperation. 
 

In compliance with the Americans with Disabilities Act (ADA), those requiring 
accommodations or accessible media for this meeting should notify the Board Secretary’s 
Office 48 hours prior to the meeting at (408) 321-5680 or e-mail: 
board.secretary@vta.org, TDD (408) 321-2330.  VTA’s Homepage is located on the Web 
at: http://www.vta.org/. 
 

All reports for items on the open meeting agenda are available for review in the Board 
Secretary’s Office, 3331 North First Street, San Jose, California, (408) 321-5680, the 
Monday, Tuesday, and Wednesday prior to the meeting.  This information is available on 
VTA’s website at http://www.vta.org/ and also at the meeting. 
 

NOTE: THE BOARD OF DIRECTORS MAY ACCEPT, REJECT OR MODIFY  

ANY ACTION RECOMMENDED ON THIS AGENDA. 

 



  

  

ADMINISTRATION & FINANCE COMMITTEE 

Thursday, January 15, 2009 

MINUTES  
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On General Consensus and there being no objection, the Committee appointed  
Board Member Gage as Chairperson Pro Tempore. 

 

CALL TO ORDER 
 

The Regular Meeting of the Administration and Finance Committee (A&F) was called to 
order at 12:00 p.m. by Chairperson Pro Tempore Gage in Room B-104, VTA River Oaks 
Campus, 3331 North First Street, San Jose, California. 

1. ROLL CALL 

Attendee Name Title Status Arrived 

David Casas Board Member Absent  

Don Gage Board Member Present  

Liz Kniss Board Member Absent  

Chuck Reed Board Member Present  

Nora Campos Alternate Board Member Absent  

Chris Moylan Alternate Board Member Present  
  

* Alternates do not serve unless participating as a Member. 
 

 A quorum was present.  
 

  2. PUBLIC PRESENTATIONS 
 

There were no Public Presentations. 
 

  3. ORDERS OF THE DAY 
Chairperson Pro Tempore Gage noted the request of Administration and Finance (A&F) 
Committee Chairperson Liz Kniss to defer the following Item to the February 19, 2009 
A&F Committee Meeting: Agenda Item #10, Election of the A&F Committee Vice 
Chairperson for 2009. 

 

Chairperson Pro Tempore Gage moved the following Items to the end of the Agenda:  
Agenda Item #4, Closed Session and Agenda Item #5, Closed Session Report.   

 

M/S/C (Reed/Moylan) to accept the Orders of the Day. 

NOTE:  M/S/C MEANS MOTION SECONDED AND CARRIED AND, UNLESS OTHERWISE INDICATED, 
THE MOTION PASSED UNANIMOUSLY. 

GARCIA_S
Stamp



The Agenda was taken out of order. 

Agenda Item #4., Closed Session and Agenda Item #5., Closed Session Report were 
moved to the end of the Agenda. 

  4. RECESS TO CLOSED SESSION 
Anticipated Litigation--Conference with Legal Counsel  

Significant exposure to litigation pursuant to subdivision (b) of Government Code 
Section 54956.9: (Three cases) 

  5. CLOSED SESSION REPORT 

CONSENT AGENDA 

  6. Regular Meeting Minutes of December 18, 2008 

M/S/C (Reed/Moylan) to approve the Regular Meeting Minutes of December 18, 2008. 

  7. 2008 Year End Attendance Report  

M/S/C (Reed/Moylan) to review the 2008 Year End Attendance Report. 

  8. Monthly Investment Report - November 2008  

M/S/C (Reed/Moylan) to review the Monthly Investment Report - November 2008. 

  9. Monthly Legislative History Matrix 

M/S/C (Reed/Moylan) to review the Monthly Legislative History Matrix. 

REGULAR AGENDA 

10. (Deferred to the February 19, 2009 A&F Committee Meeting.) 
Conduct voting to determine the A&F Committee’s Vice Chairperson for calendar  
year 2009. 

11. Amendment to VTA Unrestricted and Restricted Funds Investment Policy 
 

Joseph Smith, Chief Financial Officer and Staff Liaison, reported on amendments to 
VTA’s Unrestricted and Restricted Funds Investment Policy concern Section 18 – 
Performance Standards.  VTA’s Unrestricted and Restricted Funds are currently invested 
in three separate portfolios, which include investments with the State of California Local 
Agency Investment Fund (LAIF), and two investment accounts with a fixed income 
money manager.  
 
The two investment accounts held with the fixed income money manager are 
differentiated by investment horizons with one fund dedicated for VTA’s short-term cash 
requirements and the other for long-term requirements.  Mr. Smith noted staff 
recommended the addition of a new fixed income portfolio with an investment horizon of 
one to three years.   
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Mr. Smith reported VTA’s short-term funds index will be iMoneynet Money Market 
Index, mid-term funds index will be Merrill Lynch one to three years Treasury Index, and 
intermediate long-term funds index will be Barclays’ Capital U.S. Government 
Intermediate Index.   
 

M/S/C (Reed/Moylan) to approve submitting a recommendation to the Board of 
Directors to approve recommended changes to the Investment Policy for VTA 
Unrestricted and Restricted Funds. 

12.  2010 Census Partnership 
 
Greta Helm, Chief External Affairs Officer, reported VTA received a request from the 
County of Santa Clara to participate in a Partnership Network that includes all the major 
stakeholders within the County regarding the 2010 Census.   
 
Ms. Helm stated a significant portion of VTA’s future funding will be impacted by the 
results of the 2010 Census, noting that population is used as a formula-based factor to 
determine transportation programs at the state and federal levels. 

 
Bernice Alaniz, Marketing and Public Affairs Deputy Director, reported VTA would 
support the County Census outreach efforts by providing transit advertising space, 
printing, and posting multilingual Census outreach materials.  VTA would allocate a 
portion of its own allocated interior car card transit advertising space on both bus and 
light rail vehicles and post outreach messages on the exterior of buses, at light rail 
stations, and at bus shelters.  VTA will provide a value of $86,000 in advertising space 
generally utilized for VTA campaigns, media trades, and partnerships.  The outreach 
campaign is scheduled to begin October 2009 and end April 2010. 

 
Alternate Board Member Moylan queried when the County Census data would be 
available.  Ms. Alaniz responded staff will follow up with the information to report back 
to the Board Members. 
 

On order of Chairperson Pro Tempore Gage and there being no objection, the 
Committee reviewed the 2010 Census Partnership.    

Board Member Reed recused himself per Government Code Section 84308 from the 
following Agenda Items: Agenda Item #13, Authorize the General Manager to execute 
an agreement with WEDGE Capital Management, LLP (WEDGE) for the management of 
the Domestic Small Cap Value Equity portfolio portion of VTA/ATU Pension Plan 
assets; and Agenda Item #14, Authorize the General Manager to increase the contract 
authority for technology general consulting services by the amount of $3.9 million for a 
new total contract authority of $13.5 million. 

Board Member Reed recused himself and left his seat at 12:14 p.m.,  
the quorum was lost, and a Committee of the Whole was declared. 

13. Contract for Small Cap Investment Managing Firm 
Joseph Smith, Chief Financial Officer and Staff Liaison, reported Mercer Investment 
Consulting recommended the termination of Brandywine as VTA’s current Small Capital 
Investment Managing firm for the Amalgamated Transit Union (ATU) Pension Plan as a 
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result of overall long-term under performance and a portfolio structuring analysis.   
 
Mr. Smith commented the VTA/ATU Board of Pension supported the recommended 
termination and authorized a replacement search at its September 9, 2008 meeting. 
 
VTA requested Mercer search for a Domestic Small Capital Equity Value manager and 
provide the credentials of the selected Investment Management Firms to VTA/ATU 
Pension Board.  The Pension Board selected the top three candidates for interviews based 
on the organization and performance.  Interviews were evaluated by a panel consisting of 
two VTA management representatives and two ATU representatives utilizing the 
following factors and criteria: 

• Impression of the Project Manager;  
• Quality of the Team’s Oral Presentation; 
• Content of the Team’s Oral Presentation; 
• Answers to Questions; 
• Project Manager’s ability to work with VTA; and  
• Overall Impression of the Team. 

 
VTA’s interview panel recommended WEDGE as the preferred Small Capital Investment 
Managing firm primarily for its solid management performance through a variety of 
market environments.  Mr. Smith reported WEDGE’s stock selection strategy is well 
balanced between quantitative and qualitative analysis. 

 
On order of Chairperson Pro Tempore Gage and there being no objection, the 
Committee of the Whole approved forwarding the item without a recommendation to the 
Board of Directors for consideration at the February 5, 2009 VTA Board of Directors 
Regular Meeting and authorize the General Manager to execute an agreement with 
WEDGE Capital Management, LLP (WEDGE) for the management of the Domestic 
Small Cap Value Equity portfolio portion of VTA/ATU Pension Plan assets.   
Board Member Reed recused. 

14. General Tech Consulting Contract Authority Amendment 

Gary Miskell, Chief Information Officer, reported tat VTA issued a Request for Proposal 
(RFP) in March 2005 to solicit bids from firms for specialized technical consulting 
services.  VTA’s review panel consisting of Technology, Operations, and Contracts staff 
evaluated the proposals and selected 16 firms.  Mr. Miskell stated in September 2005, the 
Board of Directors authorized $3 million in contract authority for a period of five years 
for the 16 firms selected.   

Mr. Miskell noted the Board approved an increase of $3.4 million in August 2006 and 
$3.2 million in March 2008 for a total current contract authority of $9.6 million.  The 
request for $3.9 million will have a new total contract authority of $13.5 million.  The 
$3.9 million contract increase will allow the Technology Department and Congestion 
Management Agency to continue contracting with the 16 selected firms until the contract 
authority expires in September 2010. 

Mr. Miskell stated budget appropriations for existing projects and programs are available 
in VTA’s FY 2009 Adopted Transit Enterprise and Valley Transportation Plan (VTP) 
Highway Improvement Program Fund Budgets.  Appropriations for future projects and 
programs will be included in VTA’s Recommended FY 2010 and FY 2011 Biennial 
Budget. 
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On order of Chairperson Pro Tempore Gage and there being no objection, the 
Committee of the Whole approved forwarding the item without a recommendation to the 
Board of Directors for consideration at the February 5, 2009 VTA Board of Directors 
Regular Meeting and authorize the General Manager to increase the contract authority for 
technology general consulting services by the amount of $3.9 million for a new total 
contract authority of $13.5 million.  Board Member Reed recused. 

Board Member Reed took his seat at 12:21 p.m. and the quorum was declared. 

OTHER ITEMS 

15. Actuarial Valuation of VTA’s Other Post Employment Benefits (OPEB) as of  
July 1, 2008 

Ali Hudda, Deputy Director of Accounting, reported VTA provides retiree health care as 
a post employment benefit to its employees.  VTA has performed actuarial valuations of 
the obligation since 1996.  VTA has prefunded its share of retiree health benefits and 
accumulated $104.4 million in assets as of June 30, 2008.   
 
Mr. Hudda stated the Governmental Accounting Standards Board (GASB) has issued 
Statement No. 45, an accounting rule regarding accounting for retiree health benefits.  All 
government agencies have to account for retiree health benefits as Other  
Post-Employment Benefits (OPEB).  The new GASB 45 accounting standard is to 
measure the obligation of OPEB benefits.  Mr. Hudda stated VTA adopted and 
implemented GASB 45 in FY 2008. 

 
Mr. Hudda reported Bickmore Risk Services, a firm specializing in actuarial services, 
prepared VTA’s Actuarial Valuation Report regarding VTA’s Retiree Medical Plan as of 
July 1, 2008.  The Plan’s Unfunded Actuarial Accrued Liability (UAAL) is $121 million 
and funded ratio is 46.3 percent, as compared to 42 percent as of July 1, 2007. 

Mr. Hudda introduced Jeff Furnish, Bickmore Risk Services representative, who directed 
attention to the presentation entitled, “Santa Clara Valley Transportation Authority 
(VTA) Retiree Medical Valuation Report,” highlighting: Government Accounting 
Standards Board (GASB) 45 at VTA for 2008 – 2009 Fiscal Year; Implicit Rate Subsidy; 
Assumption Changes; Financial Statement Items; Valuation Results; What are Other 
Agencies doing; and VTA Funded Status. 

Mr. Furnish reported GASB 45 requires pension style prefunding for OPEB benefits.  
VTA began funding its retiree medical benefits on an actuarial basis similar to GASB 45 
in 1993, while most other agencies were funding on a pay as you go basis.  Mr. Furnish 
stated VTA’s assets exceed $100 million as of July 1, 2008 and have been transferred to 
an irrevocable trust. 

 
Mr. Furnish commented on the Implicit Rate Subsidy, which is the cost to the employer 
that is caused by the presence of retired employees in the health and dental insurance 
group maintained for current employees.  GASB 45 requires Implicit Rate Subsidy to be 
included in the calculation of OPEB liability.  Carriers are charges same group insurance 
premiums for pre-Medicare retirees and active members.  Retirees cost more than active 
employees because they are older.  GASB requires accounting for and prefunding 
disclosure of the Implicit Rate Subsidy. 
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Mr. Furnish commented VTA’s assumed rate of return increased from 7 percent to  
7.75 percent based on the expectation of long-term asset return, which is the rate used by 
the California Public Employees’ Retirement System (CALPERS). 
 
Bickmore Risk Services valuation computed VTA’s Annual Required Contribution 
(ARC) will have to increase from $15.4 million in FY 2008 to $15.6 million in FY 2009 
assuming amortization of the Unfunded Actuarial Accrued Liability (UAAL) over a 
rolling 20 year period.   
 
Board Member Reed expressed his appreciation to VTA’s previous Board of Directors 
and staff on their decision to prefund the retiree health obligation. 

On order of Chairperson Pro Tempore Gage and there being no objection, the 
Committee received the report on the Actuarial Valuation of VTA’s Other Post 
Employment Benefits (OPEB) as of July 1, 2008.    

16. Brief Report on Advisory Committee Enhancement Process 

Jennie Loft, Public Information Officer, reported in August 2008, VTA’s Advisory 
Committee Enhancement process was initiated by Michael T. Burns, General Manager, to 
engage the Advisory Committee members in the development process to improve and 
maximize the role between the Committees and the Board of Directors.  

Ms. Loft noted each Advisory Committee established a subcommittee to develop 
proposals, recommendations, and a draft mission statement for consideration by the full 
Committee.  The draft mission statement for each Committee will be incorporated into 
the bylaws for the Committee and forwarded for consideration to the Board of Directors 
at the conclusion of the Advisory Committee Enhancement process. 

Ms. Loft reported the Advisory Committee Enhancement Task Force will review the 
roles and duties of all of VTA’s Advisory Committees; define each Committee’s role and 
responsibilities to maximize the contribution of each Committee to the Board of 
Directors; provide input on the development of the Board of Directors 2009 Consolidated 
Work Plan based on each Committee’s duties, responsibilities, and areas of expertise as 
defined in its bylaws; and submit any Task Force recommendation to the individual 
Committees for review and consideration. 

Stephen Flynn, Senior Management Analyst, noted the Task Force is scheduled to meet 
on Thursday, January 29, 2009 at VTA River Oaks Campus in Conference Room B-104.  

Alternate Board Member Moylan stressed the importance of the Policy Advisory 
Committee (PAC) role and fiduciary responsibility to the Board of Directors.   

Chairperson Pro Tempore Gage recommended at the conclusion of the Advisory 
Committee Enhancement process, the proposed changes for VTA’s Advisory Committees 
be forwarded for discussion at a Board of Directors Workshop meeting prior to the 
Regular Board of Directors meeting for consideration and adoption. 
 

On order of Chairperson Pro Tempore Gage and there being no objection, the 
Committee received the report on the Advisory Committee Enhancement Process.    

17. Items of Concern and Referral to Administration 

There were no Items of Concern and Referral to Administration.  
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Kurt Evans, Government Affairs Manager, commented on the Federal Economic 
Stimulus Bill and the State Budget.  Mr. Evans stated the goal, from an economic 
stimulus standpoint, is to focus on some California consensus principals, noting the 
California Department of Transportation (Caltrans) is taking the lead on the effort. 

Mr. Evans noted at the local level, staff is currently working with the cities and County to 
ensure that everything is in place when information becomes available regarding federal 
legislation and transportation funding from the State. 

18. Committee Work Plan 

On order of Chairperson Pro Tempore Gage and there being no objection, the 
Committee reviewed the Committee Work Plan.    

19. Committee Staff Report 

Joe Smith, Chief Financial Officer, provided an update on VTA’s sales tax receipts for 
the 1st quarter of FY 2009, which was 4 percent less compared to FY 2008.   
Mr. Smith noted the financial impacts to VTA’s FY 2010 and FY 2011 Biennial Budget, 
noting VTA is working aggressively to manage the shortfalls.   

20. Chairperson’s Report 

Chairperson Pro Tempore Gage noted the economical challenges of the coming year.   

21. Determine Consent Agenda for the February 5, 2009 Board Meeting 
 
CONSENT:  Agenda Item #11, Approve recommended changes to the Investment 
Policy for VTA Unrestricted and Restricted Funds;  

 Agenda Item #13, Authorize the General Manager to execute an agreement with 
WEDGE Capital Management, LLP (WEDGE) for the management of the Domestic 
Small Cap Value Equity portfolio portion of VTA/ATU Pension Plan assets;  

 Agenda Item #14, Authorize the General Manager to increase the contract authority for 
technology general consulting services by the amount of $3.9 million for a new total 
contract authority of $13.5 million; and  
Agenda Item #15, Actuarial Valuation of VTA’s Other Post Employment Benefits 
(OPEB) as of July 1, 2008. 
 

REGULAR:  None 
 

22. Announcements 
There were no Announcements. 

  4. RECESSED TO CLOSED SESSION at 1:05 p.m. 

Anticipated Litigation - Conference with Legal Counsel  

Significant exposure to litigation pursuant to subdivision (b) of Government Code 
Section 54956.9: (Three cases) 

RECONVENED TO OPEN SESSION at 1:24 p.m. 

 

Administration and Finance Committee Minutes Page 7 of 8 January 15, 2009 



  5. CLOSED SESSION REPORT 

Anticipated Litigation - Conference with Legal Counsel  

Significant exposure to litigation pursuant to subdivision (b) of Government Code 
Section 54956.9: (Three cases) 

There was no reportable action taken during Closed Session. 

23. ADJOURNMENT 

On order of Chairperson Pro Tempore Gage and there being no objection, the meeting 
was adjourned at 1:24 p.m. 

Respectfully submitted, 

 
 

Michelle M. Garza, Board Assistant 
VTA Board of Directors 
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Date: February 9, 2009
Current Meeting: February 19, 2009
Board Meeting: March 3, 2009

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief External Affairs Officer, Greta Helm

SUBJECT: Monthly Legislative History Matrix

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

FOR INFORMATION ONLY

BACKGROUND:

For your information, I am attaching our Monthly Legislative History Matrix, which describes 
key transportation-related bills that are being considered by the California Legislature during the 
2009-10 session.  It indicates the status of these measures and any adopted VTA positions with 
regard to them.

DISCUSSION:

January was an extremely hectic month in Sacramento, with California’s deteriorating fiscal 
condition continuing to dominate the scene inside the State Capitol Building.  Here are some of 
the highlights:

Governor Presents FY 2010 Budget Plan:U On December 31, Gov. Arnold Schwarzenegger 
released his FY 2010 budget proposal well in advance of the customary January 10 date.  This 
early release was intended to add pressure to the ongoing negotiations with the Legislature over 
the state’s fiscal crunch.  The Governor’s plan represents an 18-month blueprint designed to 
close the $15 billion shortfall in this year’s budget, as well as the anticipated $26 billion deficit 
in FY 2010.

There are four fundamental components to the Governor’s recommended budget:  (1) reducing 
spending by $16.5 billion, with most of the cuts coming in education, prisons, health care, and 
social services;  (2) generating $14.8 billion in revenues through a temporary 1.5 percent 
increase in the state sales tax, the extension of the sales tax to six services, a new 9.9 percent oil 
severance tax, and an increase in the alcohol beverage tax of five cents per drink;  (3) borrowing 
$9.7 billion:  $5 billion against future state lottery sales and $4.7 billion in short-term loans that 
would be repaid in FY 2011; and  (4) achieving cost savings by eliminating or consolidating 
redundant or unnecessary state government boards, commissions and programs.
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In the case of transportation, Gov. Schwarzenegger’s recommended FY 2010 budget contains 
few surprises.  He reiterated the proposal that he announced last year to shift the remaining $153 
million in State Transit Assistance Program (STA) funding in the current fiscal year to the 
General Fund and to eliminate the program outright beginning in FY 2010.  Thereafter, the 
Governor wants this money to permanently go to the General Fund to cover yellow school buses, 
transportation for the developmentally disabled at regional centers administered by the 
Department of Developmental Services, and debt service on state transportation bonds.  In 
addition, the Governor recommended redirecting $200 million over two fiscal years in tribal 
gaming revenues from transportation to the General Fund, contingent upon California’s receiving 
a like amount for transportation from the federal economic stimulus package.  He also wants to 
provide $123 million for high-speed rail in FY 2010 from Proposition 1A bonds.

Gov. Schwarzenegger’s budget plan estimates that Proposition 42 will fall by $81 million in the 
current fiscal year and another $234 million in FY 2010 due to the drop in gasoline prices.  This 
reduction would be offset by the proposed temporary 1.5 percent sales tax increase, which would 
go into effect on March 1, 2009, and run through December 2011.  Proposition 42 is projected to 
be $1.7 billion in FY 2010.  Of this amount, 40 percent would go to cities and counties for local 
streets/roads; 40 percent to the State Transportation Improvement Program (STIP); and 20 
percent to the Public Transportation Account.  Except for a very small portion for intercity rail, 
the Public Transportation Account share would go to the General Fund under the Governor’s 
proposal.

Gov. Schwarzenegger used the release of his FY 2010 budget plan as an opportunity to reiterate 
the importance of the Legislature adopting the economic stimulus program that he originally 
proposed in December.  This program calls for:  (a) pushing more Proposition 1B bond money 
out the door in the current fiscal year, specifically $700 million for local streets/roads and $800 
million for transit capital projects;  (b) providing California Environmental Quality Act (CEQA) 
exemptions for eight Proposition 1B bond-funded projects that are currently being implemented 
by Caltrans, and  (c) granting broader authority for design-build contracting and public-private 
partnerships.

Governor Vetoes Democratic Budget Package: As promised, Gov. Schwarzenegger vetoed the 
Democratic “revenue-neutral” budget plan that was approved by the Legislature on December 18 
without any Republican votes.  In a letter to Senate President Pro Tem Darrell Steinberg (D-
Sacramento) and Assembly Speaker Karen Bass (D-Los Angeles), the Governor wrote, “The 
measures you sent me punish people with increased taxes, but do not make the serious cuts in 
spending necessary to balance our budget; do nothing to help keep California families working 
during this recession; and do nothing to help Californians facing foreclosure in this mortgage 
crisis.  It is unfair and unacceptable to place an even greater burden on hard-working taxpayers 
without doing all we can to cut spending, create jobs and keep people in their homes.”

The package of 16 bills crafted by the Democratic leadership consisted of $9.3 billion in tax 
provisions, including:  (a) a half-cent increase in the state portion of the sales tax and a quarter 
percent hike in the local part of the tax;  (b) a 2.5 percent surcharge on personal income taxes;  
(c) a 9.9 percent oil severance tax; and  (d) a 3 percent income tax withholding requirement for 
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payments to independent contractors.  It also called for $7.3 billion in cuts, including:  (a) $2.5 
billion from elementary and high schools, and community colleges;  (b) $677 million from 
programs for the aged, blind and disabled;  (c) $132 million from the University of California 
and California State University systems;  (d) $100 million from welfare programs; and  (e) $657 
million from compensation to state workers, subject to negotiations with employee unions.

In addition, the Democratic proposal put forth a major restructuring of state transportation 
funding consisting of the following six key elements:

1. Eliminating the 18-cent-per-gallon excise tax on gasoline and diesel fuel, as well as the 
state portion of the sales tax on gasoline.

2. Imposing a new 39-cent-per-gallon fee on gasoline and a 31-cent-per-gallon fee on diesel 
fuel to be adjusted every three years to keep pace with inflation.

3. Allocating the revenues generated by the new gasoline and diesel fees as follows:  (a) 33 
percent for local streets/roads;  (b) 45 percent to the State Highway Account; and  (c) 22 
percent to a new “Transportation Stabilization Fund,” the uses of which would be 
determined by future legislative appropriations.

4. Retaining the state portion of the sales tax on diesel fuel for the Public Transportation 
Account.

5. Capping STA funding at $150 million annually.

6. Authorizing counties to double their existing one-quarter percent sales tax for mass 
transportation under the Transportation Development Act (TDA).

GOP lawmakers claimed that the package was illegal because it raised $9.3 billion in taxes 
without a two-thirds vote of the Legislature.  Democrats argued that by stitching together 
proposals that lower some taxes and raise others, the package was “revenue-neutral” and, thus, 
could be passed by a simple majority vote.

Governor Delivers State of the State Address: Calling for “a year of political courage,” Gov. 
Schwarzenegger asked for nothing in his State of the State speech except for a solution to 
California’s deepening budget woes.  In a 13-minute emotional pitch to lawmakers to act now on 
passing the budget, he commented, “I will not give the traditional State of the State address 
today, because the reality is that our state is incapacitated until we resolve the budget crisis.  The 
truth is that California is in a state of emergency.  Addressing this emergency is the first and 
greatest thing we must do for the people.  The $42 billion deficit is a rock upon our chest, and we 
cannot breathe until we get it off.”

Gov. Schwarzenegger said he would not deliver the traditional laundry list of gubernatorial goals 
that usually populate State-of-the-State speeches until he and legislative leaders have reached an 
agreement on a plan to close the deficit that California faces over the rest of this fiscal year and 
the one that begins on July 1.  “It doesn’t make any sense to talk about education, infrastructure, 
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water, health care reform, and all these things when we have this huge budget deficit.  I will talk 
about my vision for all of these things … and more … as soon as we get the budget done.  When 
the budget agreement is reached, when some of the raw emotions have passed, I will send to the 
Legislature the package of legislative goals and proposals that a Governor traditionally sends.”

In his sixth annual kick-off speech, Gov. Schwarzenegger told other constitutional officers, 
lawmakers and onlookers in the Assembly Chambers that the inability to solve the fiscal crisis 
has resulted in the suspension of state funding for 2,000 construction projects around California 
that were already under way.  The projects stopped when state officials determined that 
California might need to divert the money for them to pay ongoing operating expenses for 
schools and other vital state services.  “So now, the bulldozers are silent.  The nail guns are still.  
The cement trucks are parked.  The disruption has stopped work on levees, schools, roads, 
everything,” the Governor said.  “It has thrown thousands and thousands of people out of work at 
a time when our unemployment rate is rising.”

The seemingly intractable budget crisis has generated much academic, journalistic and political 
debate on whether the state is endemically ungovernable, and needs a fundamental structural 
makeover, possibly through a constitutional convention.  Gov. Schwarzenegger alluded to that 
debate in his State of the State address, saying, “People are asking if California is governable.  
They wonder about the need for a constitutional convention.  They don’t understand how we 
could have let political dysfunction paralyze our state for so long.  It’s not that California is 
ungovernable.  It’s that for too long we have been split by ideology.  Ours has become a system 
where rigid ideology has been rewarded and pragmatic compromise has been punished.”

Gov. Schwarzenegger won voter approval last year of a measure that shifts the redrawing of 
legislative districts every 10 years to an independent commission.  He is currently considering 
additional ballot initiatives, including non-partisan legislative primaries that would allow 
moderates and independents to exert more influence.  And in his State of the State speech, he 
hinted that withholding pay for legislators if they stall on the budget might be one of those 
measures.  “In the last 20 years of budgeting, only four budgets have been on time,” he noted.  
“We should make a commitment that legislators--and the governor, too--lose per diem expenses 
and our paychecks for every day the budget goes past the constitutional deadline of June 15th.  I 
mean, if you call a taxi and the taxi doesn’t come, you don’t pay the driver.  If the people’s work 
is not getting done, the people’s representatives should not get paid either.”

Prepared By: Kurt Evans
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LEGISLATIVE HISTORY
2009 – 2010 State Legislative Session

January 28, 2009

State Assembly Bills

State Assembly
Bills

Subject Last 
Amended

Status VTA 
Position

AB 112
(Beall)
Santa Clara Valley 
Transportation 
Authority:  Local 
Streets/Roads Funding

Makes several technical corrections to the enabling statutes of the Santa Clara Valley 
Transportation Authority (VTA) to ensure that VTA has the appropriate statutory authority to work 
with local jurisdictions on developing funding strategies to address their local street and road 
maintenance and repair needs.

As 
Introduced

Assembly Desk Sponsor

AB 116
(Beall)
Contracts:  Materials, 
Supplies and 
Equipment

Amends the enabling statutes of the Santa Clara Valley Transportation Authority (VTA) to raise the 
dollar threshold for when VTA must use the formal competitive bidding process to procure 
materials, supplies and equipment from $25,000 to $100,000, consistent with federal guidelines.  
Also includes comparable provisions for:  (a) the San Mateo County Transit District (SamTrans);  
(b) the Alameda-Contra Costa Transit District (AC Transit); and  (c) the Golden Gate Bridge, 
Highway and Transportation District (Golden Gate Transit).

As 
Introduced

Assembly Desk Sponsor
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State Senate Bills

State Senate Bills Subject Last 
Amended

Status VTA 
Position

SB 10
(Leno)
Local Vehicle 
Assessment

Authorizes counties and San Francisco to impose a voter-approved local vehicle assessment at a rate 
not to exceed 2 percent of the market value of each motor vehicle or trailer coach registered within their 
respective jurisdictions for general revenue purposes if:  (a) the board of supervisors approves an 
ordinance to that effect by a two-thirds vote; and  (b) the assessment is approved by a majority vote of 
the electorate.

As 
Introduced

Senate Rules 
Committee

SCA 3
(Wyland)
Proposition 42 
Suspensions

Calls for placing before the voters an amendment to the California Constitution to eliminate the ability 
of the Governor and the Legislature to suspend the transfer of gasoline sales tax revenues pursuant to 
Proposition 42 from the General Fund to the Transportation Investment Fund (TIF).  Prohibits the 
loaning of TIF revenues under any circumstances.  Prohibits the enactment of a statute that would 
reduce the extent to which gasoline sales tax revenues are deposited into the General Fund for transfer 
to the TIF for transportation purposes.

As 
Introduced

Senate Rules 
Committee
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CALIFORNIA STATE LEGISLATURE
2009 Regular Session Calendar

DAY JANUARY
1 Statutes signed into law in 2008 take effect.
5 Legislature reconvenes.
10 Budget must be submitted by the Governor to the Legislature on or before this 

date.
30 Last day to submit bill requests to the Legislative Counsel’s Office.

DAY FEBRUARY
27 Last day for bills to be introduced.

DAY APRIL
2 Spring Recess begins upon adjournment.
13 Legislature reconvenes from Spring Recess.

DAY MAY
1 Last day for policy committees to hear and report fiscal bills introduced in their 

house.
15 Last day for policy committees to hear and report to the floor non-fiscal bills 

introduced in their house.
29 Last day for fiscal committees to hear and report to the floor bills introduced in 

their house.

DAY JUNE
5 Last day for bills to be passed out of their house of origin.
15 Budget must be passed by midnight.

DAY AUGUST

17 Legislature reconvenes from Summer Recess.

28 Last day for fiscal committees to hear and report to the floor bills 
introduced in the other house.

DAY SEPTEMBER
4 Last day to amend bills on the Assembly and Senate floors.

11 Last day for each house to pass bills.  Interim Recess begins at the end of 
this day’s session

DAY OCTOBER
11 Last day for the Governor to sign or veto bills passed by the Legislature 

before September 11, and in his possession after September 11.

DAY JANUARY 2010

4 Legislature reconvenes.

DAY JULY
10 Last day for policy committees to hear and report bills introduced in the 

other house.

17 Summer Recess begins upon adjournment, provided that the budget bill 
has been enacted.
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Date: February 10, 2009
Current Meeting: February 19, 2009
Board Meeting: N/A

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief Administrative Officer, Bill Lopez

SUBJECT: Second Quarter FY 2009 Public Liability/Property Damage Claims Activity

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

FOR INFORMATION ONLY

BACKGROUND:

The VTA Public Liability/Property Damage (PL/PD) Program is self-insured to $3 million per 
occurrence.  An excess insurance policy is in place to cover larger losses.  Claims are adjusted by 
a Third Party Administrator (TPA), John Glenn Adjusters and Administrators.

DISCUSSION:

In second quarter FY 2009, VTA received 146 new PL/PD claims (See Attachment A), which is 
a 6% decrease in new claims when compared to second quarter FY 2008 (156 claims).  The open 
claims inventory (533 claims) decreased by 7% or by thirty eight claims when compared to last 
year (See Attachment B).  Open reserves for all claims increased by 13% or $586,704 during 
second quarter FY 2009, compared to second quarter FY 2008.  Payments issued during second 
quarter FY 2009 ($3,383,794) increased by 5% or $163,039 when compared to second quarter 
FY 2008 (See Attachment C).

Second Quarter Comparison

Category FY 2009 % Change FY 2008
Bus Hub Miles 4,594,768 (3%) 4,706,830
Rail Miles 906,399 1% 895,598
New Claims 146 (6%) 156
Number of Open Claims 533 (7%) 571
Open Reserves $4,968,272 13% $4,381,568
Payments $3,383,794 5% $3,220,755
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Top Cause of Claims By Frequency

BUS

The top cause of bus claims by frequency for second quarter FY 2009 (22 claims) was due to 
other vehicles cutting into the operator's lane and causing an accident.  In comparison, the top 
cause of bus claims for second quarter FY 2008 (19 claims) was due to sudden stops, causing 
passengers to fall.  This information has been provided to the Technical Training Department to 
assist them in refresher training courses for Bus Operator education.  

RAIL

The top cause of rail claims by frequency in second quarter FY 2009 (4 claims) was due to 
public accidents on the right of way, such as a private vehicle becoming stuck on a VTA light 
rail track.  Staff is analyzing these occurrences to determine appropriate remedial actions. 

The top cause of rail claims in second quarter FY 2008 (2 claims) was due to vehicles turning 
left in front of the light rail vehicle and making contact.  VTA staff studied these occurances and 
developed recommendations for mitigation of left hand turn related accidents. A pilot program to 
implement several of the mitigation measures at test locations is scheduled for calendar year 
2009.

Prepared By: Nanci G. Eksterowicz
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Risk Management 
Public Liability/Property Damage Claims Report

Comparison of 2nd Quarter FY 2009 Claims Activity
Administrative Services Division

Attachment  A
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Risk Management 
Public Liability/Property Damage Claims Report

Comparison of 2nd Quarter FY 2009 Claims Activity
Administrative Services Division

Attachment B

BUS
Open Claims/Reserves

0

200

400

600

800

1000

(FY07-08) (FY08-09) (FY07-08) (FY08-09) (FY07-08) (FY08-09) (FY07-08) (FY08-09)

# 
of

 O
pe

n 
C

la
im

s

$-

$2,000,000

$4,000,000

$6,000,000

$8,000,000

O
pe

n 
R

es
er

ve
s $

# of Open Claims
Open Reserves $

2nd Quarter 3rd Quarter 4th Quarter1st Quarter

LIGHT RAIL
Open Claims/Reserves

0

200

400

600

800

1000

(FY07-08) (FY08-09) (FY07-08) (FY08-09) (FY07-08) (FY08-09) (FY07-08) (FY08-09)

# 
of

 O
pe

n 
C

la
im

s

$-

$2,000,000

$4,000,000

$6,000,000

$8,000,000

O
pe

n 
R

es
er

ve
s $

# of Open Claims
Open Reserves $

2nd Quarter 3rd Quarter 4th Quarter1st Quarter

Page 4 of 5

8.b



Risk Management
Public Liability/Property Damage Claims Report 

Comparison of 2ndQuarter FY 2008 and FY 2009 Payments
Administrative Services Division

Attachment C

Comparison of FY 2008-2009
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Date: February 5, 2009
Current Meeting: February 19, 2009
Board Meeting: N/A

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief Administrative Officer, Bill Lopez

SUBJECT: Second Quarter Report of Workers’ Compensation Claims and Transitional 
Work Program

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

FOR INFORMATION ONLY

BACKGROUND:

VTA is self-insured for Workers’ Compensation benefits and utilizes the services of a third party 
administrator (TPA) for claims adjusting to provide benefits to injured employees as required by 
the California Labor Code.

 DISCUSSION:
In second quarter FY 2009 VTA experienced a 17% decrease in Workers’ Compensation claims 
with 67 claims reported, compared to 81 claims reported for second quarter FY 2008. (See 
Attachment A).  There was a 36% decrease in lost work days for new claims reported in the 
second quarter FY 2009 (203 days) compared to second quarter FY 2008 (316 days).  Lost work 
days for all dates of injury decreased by 43% when compared to the data from second quarter 
2008.  

Overall total open claims at the end of the second quarter are lower than last year by 8%.  From a 
broader perspective the entire claims program has continued to show reductions in open claims, 
payments and reserves due to improved administrative strategies and legislative reforms. 
Payments decreased by $161,927 or 14% in comparison to second quarter FY 2008. (See 
Attachment B and the following table).

Second Quarter Comparison

Category FY 2009 % Change FY 2008
Number of Employees 2,042 (1%) 2,063
New Claims Reported 67 (17%) 81
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New Claims Lost Work Days 203 (36%) 316
Number of Open Claims 613 (8%) 664
Open Reserve $16,155,949 (10%) $18,005,185
Payments $1,020,693 (14%) $1,182,620
Lost Work Days 1,188 (43%) 2,087

Transitional Work Program

In the Second Quarter FY 2009, 66 employees participated in the Transitional Work Program. Of 
the 66 participants, 41 entered the program as a result of industrial injury. This has produced a 
savings of industrial injury temporary disability payments of $70, 417.

Top Cause of Injury by Frequency and Severity

Back injuries were the top claims reported for frequency with 14 claims.  The back claims 
accounted for 24% of the total new reserves.  There were 9 shoulder claims that accounted for 
approximately 14% of the total new reserve.  Knee claims were the third most frequent injury 
type with 7 claims reported and represented 13% of the total new reserve.  

Risk Management continues to conduct monthly Risk Analysis meetings with Division 
Superintendents to discuss loss trends and corrective actions.

Prepared By: Nanci G. Eksterowicz
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Risk Management 
Workers' Compensation Claims Report

Comparison of 2nd Quarter FY 2009 Claims Activity
Administrative Division

Attachment A
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Risk Management 
Workers' Compensation Claims Report

Comparison of 2nd Quarter  FY 2008 and FY 2009Payments
Administrative Services Division

Attachment  B

 Total Payment Comparison

*Year-End Total incorporates financial adjustments on a quarterly basis.
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Date: February 4, 2009
Current Meeting: February 19, 2009
Board Meeting: N/A

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief Financial Officer, Joseph T. Smith

SUBJECT: Quarterly Purchasing Report

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

FOR INFORMATION ONLY

DISCUSSION:

The Administrative Code delegates limited contracting authority to the General Manager.  This 
report summarizes the procurements completed, excluding purchases made under $25,000 and 
those previously approved by the Board of Directors.  This report also includes information 
about pending and upcoming procurements.

Prepared By: Thomas Smith
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QUARTERLY PURCHASING REPORT
October 1, through December 31, 2008

PURCHASES GREATER THAN $25,000

Not previously approved by the VTA Board of Directors

PURCHASE ORDERS:
These contracts were awarded using a formal Invitation For Bid process, and the awards 
were made to the lowest responsive, responsible bidder.

ITEM PURCHASED VENDOR PO VALUE
LRV Parts Meister Electronics $        30,310
Computer Hardware Compucom $      138,846
Computer Software Support Trapeze Software Group, Inc. $        43,500
Bus Parts Parts Distribution Services, Inc. $        29,465
Bike Locker Retrofits Elock Technologies $        35,662
Copy Paper Give Something Back $      134,761
Transit Mall Maintenance San Jose Downtown Assn. $        55,000
Computer Hardware Compucom $ 27,636
Computer Hardware Compucom $        32,006
Custom Hologram Fare Media Lahlouh, Inc. $      356,015 5 Yrs.
Computer Hardware Compucom $        48,920
Controllers for Translink TVM VenTek, Transit, Inc. $      102,756
Software License Trapeze Software Group, Inc. $      210,936
Software License SAP America Public Sector, Inc. $      443,588
Bus Fasteners Bowman Distribution $   1,045,570  7 Yrs.
Fuel Injector Rebuilds Cummins West $        41,773
Light Fixture Upgrades Electrical Distributors $        25,865
Television Advertising Univision Television Group KDTV $      200,000
Television Advertising Telemundo of N. California $      200,000
Copy Paper—River Oaks Give Something Back $        65,372
Television Advertising Univision Television Group KFSF $      200,000
Print Advertising Mainstreet Media Group $        80,000
Fuel Pump Rebuilds Cummins West $        37,090
Fuel Pump Rebuilds Cummins West $        70,471
LRV Grease Nelecto $        39,403

  PO TOTAL $ 3,694,945
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CONSTRUCTION AND FACILITIES MAINTENANCE:
These contracts were awarded using a formal Invitation For Bid process, and the awards 
were made to the lowest responsive, responsible bidder

PROJECT CONTRACTOR CONTRACT 
AMOUNT

Irrigation Controller Upgrade Project Serpico Landscaping $       142,136
Tamien Station Improvements The Best Electric Co., Inc. $       132,613

CONSTRUCTION TOTAL $       274,749

SERVICE AGREEMENTS:
Service Agreements were awarded using a Request For Proposal process, and the awards 
were made to the firm whose proposal is evaluated against multiple criteria and awarded 
on the basis of which offer is the most advantageous to VTA.  Evaluation criteria, 
including price1, are used in the determination of which proposal is the most 
advantageous.

PROJECT CONTRACTOR CONTRACT
AMOUNT

Digital Subscription Services GovDelivery, Inc. $        30,746
Temporary Accounting Personnel Accountemps $      152,536
SCADA Test Bench & Training GE Transportation Signaling, Inc. $      155,799

SERVICE AGREEMENTS TOTAL  $     399,081

PURCHASE ORDERS BEING PROCESSED:
The following are commodity procurements that were in process during the quarter:

ITEMS TO BE PURCHASED ESTIMATED VALUE CURRENT STATUS
Bike Racks <  $  100,000 Awaiting Grant Funding
Printing-On Board Advertising <  $  100,000 Preparing Bid Document
Printing Business Cards <  $  100,000 Drafting Specifications
Radiator Repair Contract >  $  500,000 Award Pending
Fuel Tank Maint. & Repair Contract <  $ 500,00 Evaluating Bids

  
1 Awards for the services of Architects, Engineers and certain others cannot use price as an evaluation 
criterion. (California Government Code Section 4526)
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CONSTRUCTION AND FACILITIES MAINTENANCE AGREEMENTS TO BE 
PURCHASED:
The following are construction and facility maintenance agreements that were in process 
during the quarter.

AGREEMENTS TO BE PURCHASED ESTIMATED VALUE CURRENT STATUS
Bus Stop Pavement Improvements <  $   100,000 Evaluating Bids
Grading & Crossing Improvements >  $1,000,000 To Board in January
Berryessa Creek Crossing >  $1,000,000 Bids Due January

SERVICES TO BE PURCHASED:
The following are service procurements that were in process during the quarter:

SERVICES TO BE PURCHASED ESTIMATED VALUE CURRENT STATUS
Environmental Engineering <  $  500,000 Evaluating Proposals
Temporary Personnel Services Contracts >  $  500,000 Evaluating Proposals
Language Translation & Desktop Publishing >  $  200,000 Drafting RFP Document
BRT Alternatives Analysis >  $  500,000 To Board in January
Bus/Rail/Bikeways Maps >  $  100,000 Drafting RFP Document

CONSTRUCTION CONTRACTOR PRE-QUALIFICATION ACTIVITY:

Project No. Primes 
Pre-Qual

No. Subs 
Pre-Qual

No.  Denials No.  Appeals

No Pre-qualification activity in Month -0- -0- -0- -0-
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Date: February 10, 2009
Current Meeting: February 19, 2009
Board Meeting: N/A

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief Financial Officer, Joseph T. Smith

SUBJECT: Monthly Investment Report - December 2008

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

FOR INFORMATION ONLY

BACKGROUND:
Santa Clara Valley Transportation Authority funds are invested in accordance with the asset 
allocation and diversification strategies described in the Investment Policies amended December 
13, 2007.

DISCUSSION:

General Market Conditions

U.S. Stocks (equities) ended 2008 with a modest rally, as the Federal Reserve Board (Fed) and 
the U.S. government continues to inject fiscal and monetary stimulus into the economy.  Yet, 
equities posted their worst annual performance since the Great Depression, with the financial 
sector as the worst performer, down 57% overall.  For the year, the Dow Jones Industrial 
Average lost 32%, S&P 500 lost 37%, and International Equity (MSCI AC World ex-US 
Growth) lost 45.6%.

The Fed met on December 16th and lowered the key short-term rate (the target rate for overnight 
loans between banks) from 1% to a range of 0% to 0.25%.  The 2-year rates moved lower to 
close the month at 0.76%, 10-year at 2.21%, and 30-year at 2.68%.  Fears of a deep and 
protracted recession were reinforced by a slew of economic reports documenting a dramatic 
slowdown in economic activity.

VTA Enterprise Funds

Pursuant to VTA’s adopted Investment Policy, 100% of surplus assets, held in the operating 
portfolio, are invested in Domestic Fixed Income.  Funds are split between two portfolios 
managed by Payden & Rygel (Payden), LAIF (State Pool - Local Agency Investment Fund) and 
interest bearing checking accounts.  Payden’s 1.1% total composite market return outperformed 
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the composite benchmark by 0.1% for the month of December.  On a year-to-date basis, the 
long-term portfolio lagged its benchmark by 1.1% due to the underperformance of corporate and 
Treasury Inflation Protection bonds.  But now that the interest rates are so low across the yield 
curve (zero to negative T-bill rates), market analysts believe that investors are going to flock to 
corporate securities that offer some yield.  Current yield for the Payden long-term portfolio is 
3.2% and 2.0% for the Payden short-term portfolio.  The current yield for funds invested in LAIF 
is 2.5%.  Performance for each Payden account as well as LAIF is summarized in the following 
table.  

Asset Class Money 
Manager

December 
Return

Calendar 
YTD

Benchmark December 
Benchmark 
Return

Calendar 
YTD

Long-Term 
Fixed Income

Payden 
& Rygel

2.2% 9.3% Barclays 
Capital US 
Govt. Intrmed.

2.3% 10.4%

Short-Term 
Fixed Income

Payden 
& Rygel

0.3% 2.6% Institutional 
Money Market

0.1% 2.6%

California 
State Pool

LAIF 0.2% 3.0% - - -

Total 
(Weighted)

1.1% 5.3% 1.0% 5.6%

VTA Retirees’ Other Post Employment Benefits (OPEB) Trust

VTA’s adopted Investment Policy requires the following asset allocation for Retirees’ OPEB 
funds:

 Asset Allocation Range Actual Ongoing Target
Domestic Fixed Income                                     25-60% 47% 38%
Domestic Large Cap Index                                            35-70% 52% 60%
Cash 0-5% 1% 2%

The Retirees’ OPEB portfolio outperformed the composite benchmark by 0.4% in December but 
lagged by 0.9% on calendar year-to-date.  The current yield of fixed income portfolio for 
December is 5.9%. Performance by money manager is summarized in the following table.

Asset Class Money 
Manager

December 
Retiree 
Return

Calendar 
YTD

Benchmark December 
Benchmark 
Return

Calendar 
YTD

Fixed 
Income

Dodge & 
Cox

4.4% 2.7% Barclays 
Capital US 
Aggregate

3.7% 5.2%

Large Cap 
Index

State 
Street

1.1% -36.8% S&P 500 1.1% -37.0%

Total 
(Weighted)

2.7% -21.0% 2.3% -20.1%
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Dodge & Cox - Fixed Income portfolio manager outperformed their benchmark by 0.7% in 
December but lagged by 2.5% on calendar year-to-date.  Price appreciation of newly exchanged 
GMAC Notes added to the relative performance in the current period because the market value 
of the ($550,000 per value) old GMAC Notes appreciated from $159,500 to $ 390,558 after the 
exchange.  The year-to-date underperformance was due to portfolio underweight of U.S. 
Treasury securities and overweight in corporate bonds.

Historic Portfolio Performance (calendar year) for the last five calendar years:

Year Performance
2003 17.2%
2004 7.6%
2005 3.9%
2006 11.7%
2007 6.1%

A 7.75% annual return assumption is used in the annual actuarial analysis for the Retiree’s 
OPEB.  The results of the actuarial analysis determine VTA’s annual contribution rates.  Any 
difference between actual investment returns and the 7.75% assumed annual return is recognized 
in the same year.

Inception-to-date (April 2000 to December 2008) performance is a gain of 20.0% versus the 
composite benchmark of 20.3%.  Average composite annual return is 2.2% for Retirees’ OPEB 
versus 2.4% for benchmarks.

VTA/ATU Pension Plan Assets

It is the policy of the VTA/ATU Board of Pension to have a well-managed investment program
that provides for the financial needs of the pension plan and allows the investments to be 
appropriately diversified and prudently invested to protect the safety of the principal while 
maintaining a reasonable return.  Assets are invested within the investment guidelines found in 
the following table:

 Asset Allocation Range Actual Ongoing Target
Domestic Fixed Income                                     35-45% 45% 39%
Domestic Large-Cap Value                                15-25% 18% 20%
Domestic Large-Cap Index                                10-20% 14% 15%
Domestic Small-Cap Value                                  5-15% 8% 10%
International Equity                                            10-20% 15% 15%
Cash 0-5% 0% 1%

The following table provides a summary of performance by money manager for the month of 
December and calendar year-to-date. 
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Asset Class Money 
Manager

December 
VTA/ATU 
Return

Calendar 
YTD

Benchmark December 
Benchmark         
Return

Calendar 
YTD

Fixed 
Income

Dodge & 
Cox

4.7% 2.5% Barclays 
Capital US 
Aggregate

3.7% 5.2%

Large Cap 
Index

State 
Street

1.1%  -36.8% S&P 500 1.1%  -37.0%

International 
Equity 
Index 
(Growth)

MFS 7.6%  -39.6% MSCI AC 
World

6.2%  -45.6%

Large Cap 
Value 
Stocks

Robeco/
Boston 
Partners

1.7%  -32.9% Russell 1000 
Value

1.4%  -36.8%

Small Cap 
Value 
Stocks 

Brandy-
Wine

5.5%  -30.2% Russell 2000 
Value

6.2%  -28.9%

Total 
(Weighted)

4.1%  -19.8% 3.5%  -20.6%

The VTA/ATU Pension Plan composite portfolio outperformed the composite benchmarks by 
0.6% in December and 0.8% on a calendar year-to-date total market return.  The Fixed Income 
portfolio receives interest payments twice a year based on the stated interest rate (coupon rate) of 
the securities held by the portfolio. The current yield of Dodge & Cox/Fixed Income portfolio for 
December is 5.9%. 

Dodge & Cox - The Fixed Income portfolio manager outperformed their benchmark by 1.0% in 
December but lagged by 2.7% on calendar year-to-date.  Price appreciation of newly exchanged 
GMAC Notes added to the relative performance in the current period because the market value 
of the ($2 million par value) old GMAC Notes appreciated from $580,000 to $1,423,846 after 
the exchange.  The year-to-date underperformance was due to portfolio underweight of U.S. 
Treasury securities and overweight in corporate bonds.

Brandywine - The Small Cap Value Equity manager fell 0.7% more than their benchmark in 
December and lagged by 2.3% on calendar year-to-date.  Underperformance in retail and 
restaurants holdings detracted from overall consumer discretionary relative returns.  Fearing the 
current economic situation, consumers saved their money and ate at home while significantly 
cutting back on holiday spending.  An overweight in the energy sector along with lagging 
technology holdings also detracted from relative results.  Staff forecasts that replacement of this 
money manger will be completed in March 2009.
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Historic Portfolio Performance for the last five calendar years:

Year Performance
2003 21.5%
2004 12.2%
2005 7.2%
2006 14.6%
2007 5.8%

An 8% annual return assumption is used in the annual actuarial analysis for the VTA/ATU 
Pension Plan.  The results of the actuarial analysis determine VTA’s annual contribution rates.  
Any difference between actual investment returns and the 8% annual return assumption is 
amortized over a period of five years.

Inception-to-date (October 1998 to December 2008) performance is a gain of 80.2% versus the 
composite benchmark of 53.8%.  Average composite annual return is 7.8% for ATU Pension 
Plan versus 5.3% for benchmarks.

ATU Spousal Medical Trust Fund, Dental, and Vision Plan

Asset allocation for the ATU Spousal Medical Trust Fund (including funds for dental and vision 
plans) is provided for in the VTA/ATU Pension Plan Investment Policy.

 Asset Allocation Range Actual Ongoing Target
Domestic Fixed Income                                     25-60% 44% 38%
Domestic Large Cap Index                                            35-70% 53% 60%
Cash 0-5% 3% 2%

The ATU Spousal Medical Trust Fund composite portfolio outperformed the composite 
benchmark by 1.1% in December but lagged by 2.0% on calendar year-to-date.  Performance by 
money manager is summarized in the following table:

Asset Class Money 
Manager

December 
Spousal 
Return

Calendar 
YTD

Benchmark December 
Benchmark 
Return

Calendar 
YTD

Fixed 
Income Fund 
(Index Fund)

Dodge & 
Cox

6.1%  -0.1% Barclays 
Capital US 
Aggregate

3.7% 5.2%

Large Cap 
Index

State 
Street

1.1%  -36.8% S&P 500 1.1%  -37.0%

Total 
(Weighted)

3.4%  -20.9% 2.3%  -18.9%

Dodge & Cox - The Income Fund portfolio manager outperformed their benchmark by 2.4% in 
December but lagged by 5.3% on calendar year-to-date. Price appreciation of newly exchanged 
GMAC Notes and high quality mortgage backed securities added to relative performance in the 
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current period.  The year-to-date underperformance was due to a portfolio underweight of U.S. 
Treasury securities and overweight in corporate bonds.  The current yield of Dodge & Cox 
Income Fund portfolio for December is 5.9%.   

Other Data

The valuation of VTA’s securities is provided by Interactive Data Corporation (IDC), Merrill 
Lynch Securities Pricing Service and Bloomberg Generic Pricing Service.  These firms are the 
leading providers of global securities data.  They offer the largest information databases with 
current and historical prices on securities traded in all major markets.

This report complies with VTA’s adopted investment policies.  Based on budgeted revenues and 
expenditures as well as actual transfers to/from reserves, there are sufficient funds available to 
meet expenditure requirements for the six months ending June 30, 2009.

Reviewed and verified by: Kimberly Koenig, Manager, Finance Department

Prepared By: Manny Bagnas, Investment Services Manager
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VTA INVESTMENT COMPOSITE PORTFOLIO PERFORMANCE
MONEY MANAGERS' TOTAL MARKET RETURN - TRADE DATE

FOR THE MONTH OF  DECEMBER 2008

SUMMARY:  December 31, 2008 Total Market Value December Total Market Return Total Market Return
(1) VTA Benchmark

Prior Current $Unrealized %Unrealized Calendar Calendar
Description Month Month Gain/Loss Gain/Loss YTD YTD

1  -  Fixed Income Long-Term  Investment Pool (2) 211,906,338.00 216,620,976.00 4,714,638.00 2.2% 9.3% 10.4%
2  -  Fixed Income Short-Term  Investment Pool (2) 303,560,490.00 304,573,790.00 1,013,300.00 0.3% 2.6% 2.6%
3  -  VTA Bond Funds with Fiscal Agents  (3) 25,446,024.00 23,462,012.00 - - - -
4  -  Funds with LAIF Investment Pool  (2) 29,200,000.00 26,000,000.00 - - - -
5  -  Funds with Union Bank-Congestion Management 2,579,263.00 3,934,260.00 - - - -
6  -  Funds with Union Bank-Measure B 41,380,894.00 36,351,045.00 - - - -
7  -  Funds with Union Bank DDA account  (2) 6,044,523.00 9,054,658.00 - - - -
Total VTA Funds 620,117,532.00 619,996,741.00

1  -  Retirees' OPEB - Fixed Income 41,523,325.00 43,340,988.00 1,817,663.00 4.4% 2.7% 5.2%
2  -  Retirees' OPEB - State Street - Index 46,830,538.00 47,369,603.00 539,065.00 1.1% -36.8% -37.0%
Total Retirees' OPEB Funds 88,353,863.00 90,710,591.00

1  -  VTA/ATU Pension Fund-Fixed Income 116,051,349.00 121,502,825.00 5,451,476.00 4.7% 2.5% 5.2%
2  -  VTA/ATU Pension Fund-State Street - Index 36,539,825.00 36,950,005.00 410,180.00 1.1% -36.8% -37.0%
3  -  VTA/ATU Pension Fund- Int'l - Equity Growth 36,762,758.00 39,544,908.00 2,782,150.00 7.6% -39.6% -45.6%
4  -  VTA/ATU Pension Fund-Stock Large Cap Value 49,462,813.00 50,293,647.00 830,834.00 1.7% -32.9% -36.8%
5  -  VTA/ATU Pension Fund-Stock Small Cap Value 20,780,411.00 21,922,733.00 1,142,322.00 5.5% -30.2% -28.9%
Total Pension Fund 259,597,156.00 270,214,118.00

1  -  ATU Spousal Med Fund - Dodge & Cox - Index 4,182,632.00 4,438,383.00 255,751.00 6.1% -0.1% 5.2%
2 -  ATU Spousal Med Fund-State Street - Index 5,366,035.00 5,426,272.00 60,237.00 1.1% -36.8% -37.0%
Total ATU Spousal Funds 9,548,667.00 9,864,655.00

Total Investments  977,617,218.00 990,786,105.00

Legend:
(1)    Total includes contributions / withdrawals made during current month.
(2)   Measure A Funds: $310,395,948 which includes earnings: from Payden $13,038,833

LAIF $940,624, and Union Bank DDA Account $102,928
(3)   Bonds Reserves and/or Debt Service Funds
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VTA INVESTMENT COMPOSITE PORTFILIO PERFORMANCE.
PER GENERAL LEDGER BALANCE - SETTLEMENT DATE

FOR THE MONTH OF DECEMBER 2008

SUMMARY:  December 31, 2008 (1) (1) Fiscal 09 Fiscal 09
Nov-08 Dec-08 Year-to-Date Year-to-Date Change for the Month

Description Book Value Book Value Nov 08 Realized Dec 08 Realized Realized
/Cost /Cost Earnings - $ Earnings - $ Earnings - $

VTA FUNDS
1 -  Fixed Income - Long-Term Investment Pool  (2) 203,000,069 204,089,725 2,581,461 3,414,921 833,460
2 -  Fixed Income - Short-Term Investment Pool  (2) 302,858,753 303,431,052 2,191,824 2,823,355 631,531
3 -  VTA Bond Funds with Fiscal Agent (3) 25,446,024 23,462,012 227,031 276,651 49,620
4 -  Funds with LAIF Investment Pool (2) 29,200,000 26,000,000 339,070 406,884 67,814
5 -  Funds with Union Bank-Congestion Management 2,579,263 3,934,260 23,996 25,080 1,084
6 -  Funds with Union Bank-Measure B 41,380,894 36,351,045 285,615 298,771 13,156
7 -  Funds with Union Bank Pooled DDA account  (2) 6,044,523 9,054,658 31,594 34,014 2,420
Total VTA Funds 610,509,526 606,322,752 5,680,591 7,279,676 1,599,085

RETIREES' OPEB FUNDS
1 -  Retirees' OPEB -Fixed Income 43,838,872 44,057,379 977,946 1,236,349 258,403
2 -  Retirees' OPEB -State Street - Index  72,262,619 73,570,619 0 0 0
Total Retirees' OPEB Funds 116,101,491 117,627,998 977,946 1,236,349 258,403

ATU PENSION FUNDS
1 -  VTA/ATU Pension Fund-Fixed Income  124,838,468 125,366,025 3,318,384 3,863,327 544,943
2 -  VTA/ATU Pension Fund-State Street - Index 56,391,135 56,391,135 0 0 0
3 -  VTA/ATU Pension Fund- Int'l - Equity Growth - MFS 60,108,856 60,108,856 0 0 0
4 -  VTA/ATU Pension Fund-Stock Large Cap Value 59,964,197 59,328,062 -3,168,745 -3,805,596 -636,851
5 -  VTA/ATU Pension Fund-Stock Small Cap Value 29,833,956 28,372,179 -1,505,071 -2,966,880 -1,461,809
Total ATU Pension Funds 331,136,612 329,566,257 -1,355,432 -2,909,149 -1,553,717

ATU SPOUSAL MEDICAL PLAN FUNDS
1 -  ATU Spousal Med Fund - Dodge & Cox - Index (4) 4,327,234 4,327,234 -32,002 -32,002 0
2 -  ATU Spousal Med Fund-State Street - Index 8,207,187 8,207,187 0 0 0
Total ATU Spousal Plan Funds 12,534,421 12,534,421 -32,002 -32,002 0

Total Investments 1,070,282,050 1,066,051,428 5,271,103 5,574,874 303,771
Legend:
(1)   Total includes contributions / withdrawals made during current month.
(2)   Measure A Bond Funds: $310,395,948 which includes earnings: from Payden $13,038,833

LAIF $940,624, and Union Bank DDA Account $102,928
(3)   Bonds Reserves and/or Debt Service Funds
(4)   Recognize real loss associated with $990K withdrawal from Dodge & Cox Funds on 11/05/08 to rebalance the portfolio: contribution to State Street $900K and Cash Balance $90K
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Date: February 10, 2009
Current Meeting:February 19, 2009
Board Meeting: March 5, 2009

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief Financial Officer, Joseph T. Smith

SUBJECT: Quarterly Revenue & Expense Statement

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

Policy-Related Action: No Government Code Section 84308 Applies: No

ACTION ITEM

RECOMMENDATION:

Review and accept the Fiscal Year 2009 Quarterly Statement of Revenues and Expenses for the 
period ending December 31, 2008.

DISCUSSION:

This memorandum provides a brief discussion of significant items and trends on the attached 
Statement of Revenues and Expenses through December 31, 2008. The schedule has been 
designed to follow the same company-wide line item rollup as included in the adopted budget.  
The columns have been designed to provide easy comparison of actual to budget activities for 
the current fiscal year, along with a column reflecting the percentage of the budget exhausted 
(actual revenue received or funds expended) to date.  The current staff projections of Revenues 
and Expenses for Fiscal Year 2009 are also included.

The following are highlights of the current Statement of Revenues and Expenses:

Revenues 

Fiscal year-to-date Total Revenues (line 12) came in below budget estimates by $13.9M, 
primarily due to unfavorable variances in Sales Tax-based accounts, including1/2 Cent Sales Tax 
(line 2), TDA (line 3), and Measure A Sales Tax Operating Assistance (line 4), as well as  
Investment Earnings (line 9). This shortfall was partially offset by positive variances in Fares 
(line 1) and Other Income (line 11).
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Fares (line 1) shows a favorable variance of $1.6M through the first half of the year, the result of 
increased ridership attributable to high gasoline prices and implementation of the new bus 
service plan in January 2008.  While currently declining gas prices and the uncertain economy 
may have a negative effect on ridership and fare revenue, FY2009 fares are projected to exceed 
FY2008 levels by 4.2%.

Sales Tax-based revenues, including 1/2 Cent Sales Tax (line 2), TDA (line 3), and Measure A 
Sales Tax Operating Assistance (line 4), accounted for a collective shortfall of $14.0M below 
budget estimates. This is a reflection of the impact of a slowing economy upon locally generated 
taxable sales. Current projections for these three revenue sources for FY 2009 reflect a 5.2% 
decrease from FY 2008.

Investment Earnings (line 9) reports a negative variance of $2.6M from budget, the result of a 
one-time bond swap termination payment, along with lower than anticipated interest rates.

Other Income (line 11) exceeds year-to-date budget by $1.3M primarily due to receipt of a one-
time lease transfer fee and higher than budgeted interest rates related to Measure A Bond 
repayments.

Expenses

Overall, Fiscal year-to-date Total Expenses (line 45) were $10.1M below budget driven 
primarily by favorable variances in Labor Costs (line 13), Materials and Supplies (line 14), 
Professional & Special Services (line 16), Other Services (line 17), Miscellaneous (line 28), and 
Paratransit (line 31).  These favorable variances are partially offset by an unfavorable variance in 
Reimbursements (line 29).

Labor Costs (line 13) show a favorable variance of $9.1M, primarily due to open positions.  
Projections reflect a continuation of this trend through the end of the fiscal year tempered 
somewhat by increases from the new ATU contract.

Materials and Supplies (line 14) reflects a positive variance of $0.8M, primarily related to 
savings in costs in support of maintaining the bus and light rail fleet.  

Professional & Special Services (line 16) and Other Services (line 17) have positive variances of 
$1.2M and $0.6 respectively, generally due to timing of contracted activities. 

Miscellaneous costs (line 28) shows a year to date savings of $0.5M, primarily due to the 
reduction of administration of a pass-through grant program, along with savings in a variety of 
other accounts, including legal notices and memberships.

Reimbursements (line 29) are derived primarily from activities within the capital program.  The 
year-to-date negative variance of $4.3M is due to timing of reimbursable project activities, 
revisions to the Indirect Cost Allocation Plan methodology, and vacancies in positions that are 
charged to reimbursable activities.
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Paratransit (line 31) shows a positive variance of $0.7M through the second quarter, the product 
of continued efficiency strategies to contain costs, despite growth in passenger rides and 
escalating fuel costs.

SUMMARY:

Through the first half of the year, revenues fell short of budgeted projections by $13.9M while 
expenses were $10.1M below budget estimates, for an overall negative variance of revenues over 
expenses (line 46) of $3.8M.  Staff will continue to monitor these trends and address any change
to projections as the year progresses.

FISCAL IMPACT:

There is no Fiscal Impact as a result of this action.

Prepared by: Jim McCutchen, Manager, Budget Administration
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SANTA CLARA VALLEY TRANSPORTATION AUTHORITY 
STATEMENT OF REVENUES AND EXPENSES 

Fiscal Year 2009 
through December 31, 2008 

(In thousands) 
 

Line Category 
Fiscal 

 Year-to- 
Date Actual 

Fiscal 
 Year-to-Date 

Budget 

Year-to-Date 
Variance 

FY 2009 
Current 
Budget1

% of Budget 

Received/ 
Expended 

FY 2009 
Projection2

1 Fares $18,674 $17,119 $1,555 $34,015  54.90% $37,350 
2 1/2 Cent Sales Tax 81,100 91,597 (10,497) 179,531  45.17% 152,021 
3 TDA 40,850 42,414 (1,565) 84,829  48.16% 81,699 
4 Measure A Sales Tax-Oper Asst3

 14,987 16,906 (1,919) 33,136  45.23% 28,059 
5 STA 4,710 4,710 0 9,419  50.00% 6.500 
6 Federal Operating Grants 8,267 8,415 (149) 17,084  48.39% 31,062 
7 State Operating Grants 709 667 42 1,333  53.19% 1,333 
8 Local Operating Grants - - - -  N/A - 
9 Investment Earnings (100) 2,529 (2,629) 5,059  -1.97% 280 
10 Advertising Income 927 922 5 1,844  50.28% 1,844 
11 Other Income 5,755 4,476 1,279 13,437  42.83% 13,589 
12 Total Revenues $175,877 $189,755 ($13,878) $379,686  46.32% $353,737 
13 Labor Costs $124,547 $133,622 $9,075 $265,972  46.83% $250,103 
14 Materials & Supplies 7,676 8,508 832 17,394  44.13% 17,218 
15 Security 3,994 3,790 (204) 7,579  52.69% 7,641 
16 Professional & Special Services 1,538 2,747 1,209 6,079  25.29% 3,887 
17 Other Services 3,833 4,409 576 10,087  38.00% 9,331 
18 Fuel 7,259 6,999 (260) 13,913  52.17% 11,387 
19 Traction Power 1,751 1,994 243 3,735  46.87% 3,438 
20 Tires 716 790 74 1,570  45.63% 1,556 
21 Utilities 1,310 1,255 (56) 2,509  52.22% 2,509 
22 Insurance 2,924 2,962 38 5,925  49.35% 5,836 
23 Data Processing 1,031 1,387 355 3,121  33.05% 3,121 
24 Office Expense 194 216 21 441  44.02% 441 
25 Communications 549 568 19 1,448  37.90% 1,191 
26 Employee Related Expense 440 793 353 1,661  26.47% 723 
27 Leases & Rents 194 240 46 491  39.47% 375 
28 Miscellaneous 308 833 525 1,710  18.01% 950 
29 Reimbursements (22,497) (26,843) (4,346) (53,687) 41.90%  (44,102) 
30 Subtotal Operating Expense $135,767 $144,269 $8,502 $289,950  46.82% $275.605 

31 Paratransit4
 

 

 

 

 

 

 

$15,907 $16,643 $736 $33,286  47.79% $33,286 
32 Caltrain 7,998 8,449 452 16,899  47.33% 16,612 
33 Light Rail Shuttles 15 89 74 547  2.73% 95 
34 Altamont Commuter Express 1,908 2,053 145 4,106  46.47% 4,044 
35 Highway 17 Express 157 239 82 479  32.83% 455 
36 Dumbarton Express 189 252 63 505  37.50% 433 
37 Monterey-San Jose Express Service 18 55 37 109  16.19% 48 
38 Contribution to Other Agencies 316 326 10 652  48.42% 1,405 
39 Debt Service 8,968 8,948 (19) 23,201  38.65% 20,500 
40 Other Expense 19 - (19) -  N/A - 
41 Subtotal Other Expense $35,494 $37,056 $1,562 $79,783  44.49% $76,878 

42 Operating & Other Expenses $171,261 $181,325 $10,064 $369,734  46.32% $352,483 
43 Contingency - - - 2,000  0.00% 2,000 
44 Contingency Utilization - - - - N/A - 
45 Total Expenses $171,261 $181,325 $10,064 $371,734  46.07% $354,483 

46 Surplus/(Deficit) to Reserves $4,616 $8,430 ($3,814) $7,953   ($746) 

                                                 
1 Reflects Adopted Budget approved by the Board on June 7, 2007 and transfers between line items 
2 Reflects current staff projection as of 1/28/09 
3 Represents 18.5% of tax for support of operations 
4 Amounts include allocation of VTA support staff 
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SANTA CLARA VALLEY TRANSPORTATION AUTHORITY 
SOURCES AND USES OF FUNDS SUMMARY 

Fiscal Year 2009 
through December 31, 2008 

(In thousands) 
 

Line Description 

FY 2009 
Adopted 
Budget1

 

FY 2009 
Revised 
Budget2

 

FY 2009 
Projection3

 

1 Total Revenues $379,686 $379,686 $353,737 

2 Total Operating Expenses 371,734 371,734 354,483 

3 Operating Revenues Over (Under) 
Expenses 

$7,952 $7,952 ($746) 

4 Total VTA Transit Capital $53,653 $43,653 $49,901 

5 
        LESS:                                                     

     Funding from Grants & Other Sources  (35,692) (24,097)  (24,097) 

6 VTA Transit Share, drawn from Reserves $17,961 $19,556 $25,804 

7 Beginning Reserves $54,629 $54,629 $54,629 

8 Operating Revenues Over (Under) 
Expenses 7,952 7,952 (746) 

9 From (To) Debt Reduction Fund for 
Capital 11,140 12,735 25,804 

10 VTA Transit Funds, drawn from Reserves 
for Capital  (17,961) (19,556)  (25,804) 

11 Ending Operating Reserves4
 $55,760 $55,760 $53,882 

12 Operating Reserve %5
 15.0% 15.0% 14.5% 

 

 
                                                 
1 Adopted Budget approved by the Board on June 7, 2007 
2 Reflects transfer of $10M Capital appropriation from FY09 to FY08 approved by BOD 12/13/07 and additional appropriation of  
$6.248M approved by BOD 11/06/08 
3 Reflects current staff projection as of 1/28/09 
4 Ending Operating Reserves at 15% when possible.  “Surplus” transferred to Debt Reduction Fund for future year Capital needs. 
5 Line 11 divided by Budgeted Line 2  
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Date: February 4, 2009
Current Meeting:February 19, 2009
Board Meeting: March 5, 2009

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief Financial Officer, Joseph T. Smith

SUBJECT: Financial Policy Statements

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

Policy-Related Action: No Government Code Section 84308 Applies: No

ACTION ITEM

RECOMMENDATION:

To reaffirm VTA financial policies by approving a summarized version of financial policy 
statements for adoption and use in various VTA financial documents such as the biennial 
adopted budget book.

BACKGROUND:

The Government Finance Officers Association of the United States and Canada (GFOA) is a 
professional association of state, provincial and local government finance officers. GFOA’s 
mission is to enhance and promote the professional management of governments for the public 
benefit by identifying and developing financial policies and practices. GFOA recommends that 
governmental jurisdictions adopt fiscal policies that summarize the jurisdiction’s major financial 
guidelines. These fiscal policies provide the guidance to staff and the Board regarding the 
administration of its financial affairs. GFOA recommends that these fiscal policies be reviewed 
and reaffirmed annually during the budget process and that these policies be summarized in the 
budget document.

GFOA presents an award of Distinguished Budget Presentation to governmental entities for its 
adopted budget document. In order to receive that award, the entity must publish a budget 
document that meets program criteria as a policy document, as a financial plan, as an operations 
guide and as a communications device. As part of the award criteria, the budget document must 
include a statement of entity-wide financial policies. The financial policy statement is a 
mandatory requirement and must include specific aspects such as a summary of policies, the 
entity’s definition of a balanced budget and that all the financial policies are presented in one 
place.
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DISCUSSION:

VTA has compiled and summarized the financial policies and created the financial policies 
statement as attached herein. The objectives of the VTA financial policy statements are to 
provide an overview of guidelines, policies and procedures utilized during the budget preparation 
process. The financial policy statements will not only serve as an outline for future budget 
processes but also make the final budget document eligible for the GFOA Distinguished Budget 
Presentation award.

FISCAL IMPACT:

There is no fiscal impact as a result of this action.

Prepared by: Joseph T. Smith, Chief Financial Officer
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Financial Policies

1 of 5

Accounting
§ VTA shall establish and maintain a high standard of accounting practices.

§ VTA shall maintain records on a basis consistent with generally accepted 
accounting principals for local governments.

§ The accounts of the Authority shall be reported using the appropriate fund 
accounting.  Revenues shall be recognized when earned and expenses shall be 
recognized when incurred.

§ An independent firm of certified public accountants shall perform an annual 
financial and grant compliance audit and shall issue an opinion that will be 
incorporated into the Comprehensive Annual Financial Report (CAFR). 

§ VTA shall submit the annual CAFR to the Government Finance Officers 
Association for consideration for the Certificate of Excellence in Financial 
Reporting.

§ Internal Control policies shall be developed and maintained to include procedures 
that separate control of assets from accounting for those assets.

§ The establishment of internal controls shall be based on the recognition that the 
cost of a system of internal control should not exceed the benefits derived thereof.

Revenues
§ VTA shall avoid dependence on temporary/one-time revenues to fund ongoing 

services. Every effort shall be made to use one-time revenues for one-time 
expenditures.

§ VTA shall continuously explore additional sources of revenue to help balance the 
budget, such as identifying on an annual basis excess capital property and 
equipment, including real property, and shall make an ongoing attempt to sell or 
enter into Joint Development arrangements for such property to enhance revenue.

§ VTA shall maximize the use of Section 5307 formula federal grant funds for 
preventative maintenance to minimize the time between appropriation and 
drawdown of federal funds.

§ VTA shall maintain a Fare Policy to ensure that there is a fair and reasonable 
relationship between the fares or fees charged for transit service provided and the 
operating costs of such services, and that fares are reviewed regularly.

§ Funds shall be invested within the guidelines of the Board’s approved Investment 
Policy and in compliance with applicable California Government Code.

§ VTA shall review its investment policy annually to ensure consistency with the 
following objectives (in order of priority):

- Safety of invested funds
- Maintenance of sufficient liquidity to meet cash flow needs
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- Attainment of the maximum yield possible consistent with the first two 
objectives

§ When appropriate, the Board of Directors (Board) shall actively pursue legislation 
that would help ensure the continued accomplishment of VTA’s goals and 
mission statement. The Board shall support efforts to ensure that legislative intent 
is realized in allocation of state financial resources to public transit. The Board 
shall actively oppose legislation that would limit or diminish revenue.

Expenditures
§ VTA shall work to achieve service levels that will make the bus system easier to 

use, improve travel times, and be more effective.
§ VTA shall continue to look for and implement the most cost effective and reliable 

methods of delivering transportation services.
§ VTA shall maintain all assets at a level that protects capital investment and 

minimizes future maintenance and replacement costs.
§ The risk management program shall provide protection against loss and a 

reduction in exposure to liability.
§ VTA shall develop service changes as needed to respond to budget shortfalls

using performance measures established in the Transit Sustainability Policy.
§ Quarterly variance reports shall be presented to the Board of Directors to enhance 

operational accountability.
§ An annual actuarial analysis shall be performed on VTA’s Other Post Retirement 

Benefit Trust funds.  VTA shall make annual contributions that fund the 
actuarially required contribution.

Budget
§ VTA shall comply with all legal budget requirements of the State of California

and the VTA Administrative Code.
§ The budget shall be appropriated at the Fund level.  The General Manager may 

reallocate appropriations between budget units and objects within each Fund up to 
the limits of each Fund’s annual appropriation.

§ There shall be a budgetary monitoring system that charges expenditures against 
approved budget appropriations.

§ A balanced operating budget, in which total operating revenues exceed total 
operating expenditures, shall be prepared.

§ The budget shall be prepared using Generally Accepted Accounting Principles 
with the following exceptions:

- Inclusion of capital outlays and bond principal payments as expenditures
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- Exclusion of depreciation, amortization of bond discounts, interest 
earnings on restricted reserves, and unrealized gains and losses on 
investments

§ An operating budget, in which total projected operating and unrestricted revenues 
less total budgeted operating expenditures, including interest expense, maintains 
an Operating Reserve balance of at least 15% of the operating expenditures shall
be prepared and presented for adoption.

§ The budget document shall be submitted to the Government Finance Officers 
Association annually for consideration for the Distinguished Budget Presentation 
Award, which evaluates the document as a communications device, financial 
plan, operations guide, and policy document.

§ Budgetary procedures that fund current expenditures at the expense of future 
needs, such as postponing preventative maintenance expenditures or replacement 
of equipment, shall be avoided.

§ VTA shall provide conservative revenue estimates that take into consideration 
recent experience and reflect reasonable future growth.

§ The Authority shall monitor revenue sources regularly and quarterly modify 
forecasts as necessary to reflect the most current information available.  The 
Authority shall also change the level of expenditures, as needed, to fit within 
sources of revenue.

§ A budget shall be prepared that contains essential programs and projects needed 
to support the goals and objectives of the Authority, responds to citizen demand,
within the parameters of the Transit Sustainability Policy, and reflects 
administrative evaluation of current needs.

Long-Range Planning
§ VTA shall conduct long-term analysis and financial planning through the annual 

operating and capital budget process.

§ VTA shall annually update and incorporate the VTA Financial Forecasting Model 
(model) as part of its long-range planning process.

Grants
§ Grants are accounted for in accordance with the purpose for which the funds are 

intended.
- Approved grants for the acquisition of land, building, and equipment are 

recorded as revenue as the related expenses are incurred
- Approved grants for operating assistance are recorded as revenues in the 

year in which the related grant conditions are met
- Advances received on grants are recorded as a liability until related grant 

conditions are met
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- When both restricted and unrestricted resources are available for the same 
purpose VTA shall use restricted resources first

§ All grants shall be managed to comply with the laws, regulations and guidance of 
the grantor.

§ All potential grants shall be carefully examined for matching requirements (both 
dollar and level-of-efforts matches).

§ VTA shall program its federal grant funds to minimize the time between 
appropriation and draw down of federal funds.

Debt
§ Sales Tax Revenue Bonds shall not be issued to support current operating 

expenditures.

§ Capital projects funded through the issuance of bonds shall be financed for a 
period not to exceed the expected useful life of the project.

§ Debt may be issued to accomplish the following objectives: accelerate the 
delivery of projects, spread cost over the useful life of an asset, smooth out annual 
cash flow, optimize overall financial resources, finance unfunded actuarial 
liabilities and refundings.

§ Debt affordability shall be determined by the requirements of VTA’s bond 
indentures (e.g. additional bonds test/debt service coverage) and VTA’s ability to 
meet all of its on-going operating, capital and reserve requirements.

§ The Authority shall remain in compliance with Securities and Exchange 
Commission (S.E.C.) Rules 15c2-12 by filing its annual financial statements and 
other financial and operating data for the benefit of its bondholders within the 
period required by each Continuing Disclosure Agreement. 

Capital Improvement
§ The Authority shall prepare and update annually, a 10-Year Capital Improvement 

Plan (CIP) including projected capital construction and improvements, service 
levels and operating costs and revenues to fund the capital operating programs. 
Capital projects included in the CIP shall be evaluated using the following 
criteria:

- Total project cost (design and construction) and schedule for completion
- Source of funding
- On-going operating and maintenance costs
- Benefits and contributions to the Authority and the community such as 

safety and service enhancements, including, but not limited to the effect 
on future operating and maintenance costs, economy, service, and gains in 
boardings
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- Alternatives considered
- Consequences of not funding

§ Priority shall be given to replacement of existing assets before consideration of 
new assets.

Capitalized Assets
§ The Authority capitalizes all assets with an individual cost of more than $5,000, 

and a useful life in excess of one year.

§ Capital assets shall be stated at historical cost, and infrastructure, which includes 
light rail vehicle tracks, shall be capitalized.

§ Improvements shall be capitalized and depreciated over the remaining useful lives 
of the related properties.

§ VTA computes depreciation using the straight-line method over estimated useful 
lives as follows:

- Buildings and improvements 30 to 50 years
- Buses and maintenance vehicles  4 to 12 years
- Light-rail structures and light-rail vehicles 25 to 45 years
- Other operating equipment  5 to 15 years

Risk Management and Self-Insurance
§ Appropriate insurance coverage shall be maintained to mitigate the risk of 

material loss. For self-insured retentions, VTA shall record the liabilities, 
including losses incurred but not reported, at 100% of the net present value. The 
goal is to maintain restricted cash balances in amounts equal to the present value 
of estimated liabilities but in no event less that the next year’s projected cash 
outflows. An actuarial review of self-insured liabilities shall be made annually.

Reserves
¡ The Authority shall maintain an Operating Reserve of at least 15 percent of the 

operating budget for the VTA Transit Enterprise Fund.  These funds are to remain 
unappropriated for any operating or capital use except to meet emergency needs 
that cannot be funded from any other source.  The purpose of this reserve is to 
ensure that sufficient funds are always available in the event of either 
unanticipated revenue shortfalls or unavoidable expenditure needs. 

¡ VTA Transit Enterprise Fund Operating Reserves in excess of 15% of the 
operating budget at year end shall be transferred to the Debt Reduction Fund, the 
use of which is governed by the Debt Reduction Fund Policy.
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Date: February 10, 2009
Current Meeting:February 19, 2009
Board Meeting: March 5, 2009

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief CMA Officer, John Ristow

SUBJECT: Real Estate Consultant Services

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

Policy-Related Action: No Government Code Section 84308 Applies: Yes

ACTION ITEM

RECOMMENDATION:

Authorize the General Manager to establish a list of thirty-one qualified firms for the various 
categories of real estate consultant services as reflected on the attached Exhibit "A" including 
title and escrow, acquisition and eminent domain, relocation, real property appraisal, goodwill 
appraisal and appraisal review services. The list will be for a five-year period.  The General 
Manager is authorized to enter into contracts of up to five years with an aggregate value not to 
exceed $14,000,000.  The specific value for each contract executed will be determined in 
accordance with an approved budget for the relevant capital project that requires the contracted 
services.  

BACKGROUND:

The existing contract with the firms that provide title, appraisal, acquisition and relocation 
services will expire in 2009. VTA has numerous capital projects in various phases of planning 
and design that will continue to require these services.  Some of those projects include the BART 
extension from Fremont to Milpitas, San Jose and Santa Clara; the Downtown East Valley 
project; various highway and Caltrain improvement projects; and others.  Additionally, title and 
appraisal services may be used to establish the sale price for VTA excess property, acquisition of 
real estate, establish ground lease and rental rates, and for other periodic VTA real estate needs.      

DISCUSSION:

On November 7, 2008, VTA issued a combined RFP for the following categories of real estate 
services: title, real property appraisal, business goodwill appraisal, appraisal review, acquisition 
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and relocation services.  The RFP was published in the San Jose Mercury News, various trade 
journals and the VTA website, in accordance with VTA's competitive solicitation procedures.

A total of thirty-seven proposals were received.  The proposals were evaluated based on a 
standard set of evaluation criteria including the firm's experience and expertise in performing 
work of a similar nature for other transportation or public agencies, demonstrated ability to 
adhere to schedule and budgets, the size and qualification of the project manager and staff, cost, 
and the firm's quality assurance program. The Evaluation Panel was comprised of three Sr. Real 
Estate Agents from VTA's Real Property Acquisition and Management Section, a Contracts 
Administrator and a Right-of-Way Coordinator from the consulting firm South Bay 
Transportation Associates (SBTA) representing VTA in the highway acquisition program. 

The requested budget for the above services will be based on a tentative estimate of properties 
that will potentially be required for projects that are currently in the planning or design phases, 
such as the BART extension from Fremont to Milpitas, San Jose and Santa Clara, the Downtown 
East Valley project and various highway improvement projects.  At this time, it is estimated that 
the BART extension project alone could require the potential acquisition of approximately 250 
parcels; the parcels required for the Downtown East Valley project is anticipated to be between 
90 to 95 and the number of parcels required for the combined highway projects is roughly 
estimated at 100.

The services that a title company provides include the issuance of preliminary title reports, 
escrow closing and title insurance.  The cost for preliminary title reports is estimated at $650 per 
parcel based on one original report and two subsequent updates; the average escrow and title 
insurance cost is based on $650 and $1,000 per parcel, respectively.  The total title and escrow 
services cost is estimated at $2,300 per parcel on an average, or $1,023,500 for the BART 
extension, Downtown East Valley and highway projects.

The total cost for real property appraisal services for the anticipated projects is estimated at 
$3,465,000 and the estimated cost to review those appraisals is estimated at $1,237,500.  These 
costs are based on an average of $7,000 per parcel to appraise and $2,500 to review.   When the 
appraised property is unusually complicated or of high value, a second appraisal report and 
appraisal review are performed.  The amounts above include those duplicate appraisals.

Among the services required of the acquisition consultant are: the preparation and making of the 
offer, negotiation for the acquisition of the real property and related services, and the preparation 
of condemnation packets for the Board of Directors.  The average estimated cost for acquiring 
the real property is $7,000 and the preparation of the condemnation packets is estimated at 
$1,500 per parcel.  The total estimated cost for acquisition services is $3,782,500.     

In addition, the acquisition consultant will be asked to negotiate the settlement of business 
goodwill loss.  The owner of a business whose business is impacted by a public project is 
conditionally entitled to compensation for loss of business goodwill.  Goodwill is defined by the 
California Code of Civil Procedure 1263-510 as "... the benefits that accrue to a business as a 
result of its location, reputation for dependability, skill or quality, and any other circumstances 
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resulting in probable retention of old or acquisition of new patronage."  Based on a potential 
business goodwill loss claim of 220 business for the BART extension, Downtown East Valley 
and highway projects and an average acquisition consultant fee for settling  goodwill loss claim 
of $1,500 per business, the total is estimated at $330,000.

The average cost to value business goodwill is estimated at $7,000 per business.  Based on 220 
potential business goodwill loss claims for the BART extension, Downtown East Valley and 
highway projects, it is estimated that the total cost to value the compensation for businesses 
goodwill loss is $1,540,000.  The cost to review the business goodwill appraisals is estimated at 
$550,000 based on the fee of $1,500 per parcel.

Some projects require the relocation of business and/or residential occupants.  Currently, it is 
tentatively estimated that there may potentially be 235 relocations for the BART extension 
project, 10 for the Downtown East Valley project and 20 relocations for the highway projects.  
Based on an average cost for relocation services of $7,500 per business or household, the total 
for relocation services is estimated at $1,987,500.

As project requirements are made known and funds become available, VTA will enter into 
contracts with one or more firms based on which firms are best suited for specific tasks.  
Consideration will be based on such criteria as the firm's staff qualifications and experience in 
performing specific assignments, price competitiveness and the ability of the firm to meet project 
timelines as well as VTA's Disadvantaged and Small Business Enterprise (DBE/SBE) goals.    

The ability to request the services from a number of firms will provide VTA with the flexibility 
to react to multiple overlapping project schedules in a timely manner.

ALTERNATIVES:

The Board could elect to contract with a shorter list of firms, or request staff to seek individual 
proposals each time a project requires these services.  These options would inhibit staff's ability 
to react to project schedules in a timely manner.

FISCAL IMPACT:

This action will authorize up to $14,000,000 for real estate consultant services for up to a five-
year period.  Budget appropriations for these services will be included in approved budgets for 
the specific capital project that will require the services.  The cost estimate for the total value of 
all contracts is based on the total estimated number of parcels to be acquired and based on 
historical costs for each of these services.

DISADVANTAGED BUSINESS ENTERPRISE (DBE/SBE) PARTICIPATION:

VTA is complying with Federal requirements that the advertisement and award of these contracts 
will use race-neutral provisions, as some of these contracts will have federal assistance as well as 
comply with VTA's SBE program.  The anticipated DBE/SBE participation levels for these 
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contracts will be determined as contracts and/or Task Orders are issued.

Prepared by: Irene Wang, Sr. Real Estate Agent
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ATTACHMENT
Real Estate Consultant Services
Board Meeting – March 5, 2009

Contractor Firm Contractor 
Role

Name Location

1 Associated Right of Way Services, Inc. President William S. Tennenbaum Pleasant Hill, CA
2 Bender Rosenthal, Inc. President Cydney Bender Reents Sacramento, CA
3 Briggs Field Services Inc. Principal Kerry J. Briggs Houston, TX
4 Burchard & Rinehart Partner Gregory D. Rinehart Walnut Creek, CA
5 Charles D. Bailey & Associates, Inc. President Charles D. Bailey Mill Valley, CA
6 Coates Field Services, Inc. V. President Sue R. Evans Walnut Creek, CA
7 Craig Thurston Owner Craig Thurston Gold River, CA
8 Dana Property Analysis LLC Owner Paul E. Talmage Mesa, AZ
9 Desmond, Marcello & Amster, LLC Sr. Partner Aaron Amster San Francisco, CA
10 Diaz, Diaz & Boyd, Inc. President Joyce L. Diaz Pleasanton, CA
11 Donna Desmond Associates President Donna Desmond 

Maccabee
Los Angeles, CA

12 Enright & Company, Inc. President Jeffrey Enright San Mateo, CA
13 Fidelity National Title Insurance Co. Assistant VP Alana Miller San Jose, CA
14 Frank O. May and Associates Owner Frank O. May Santa Cruz, CA
15 Gregory Sessler Owner Gregory Sessler Vallejo, CA
16 Hansen & Co., Inc. President Gerald Hansen Hollister, CA
17 Henry Spoto, Jr. Owner Henry Spoto, Jr. El Macero, CA
18 Hulberg & Associates President Norman C. Hulberg San Jose, CA
19 Interwest Consulting Group Project Mgr. Julie Cline Pleasanton, CA
20 Kathy Wood & Assoc. Owner Kathy Wood Mill Valley, CA
21 Old Republic Title Company Assist. VP Shirley Lewis San Jose, CA
22 Overland, Pacific & Cutler, Inc. Regional Dir. Faith Roland Oakland, CA
22a North American Title Company Sub-

consultant
Evelyn Chambers Pleasanton, CA

23 Paragon Partners Ltd. President, 
CEO

Neilia La Valle Huntington Beach, 
CA

23a Stewart Title of California Sub-
consultant

Bill Cuddyer Los Angeles, CA

24 Patrick Idiart & Associates Owner Patrick Idiart Petaluma, CA
25 Sanli, Pastore & Hill, Inc. Managing 

Dir.
Forrest A. Vickery Sacramento, CA

26 Smith & Associates Partner Terry S. Larson Danville, CA
27 Spitzer & Associates President Candy Spitzer Santa Monica, CA
28 The Reitman Group Gen. Partner Kurt L. Reitman Palo Alto, CA
29 The Schmidt Prescott Group, Inc. CEO Wayne Prescott San Jose, CA
30 Thomas W. Ryland Owner Thomas W. Ryland Sacramento, CA
31 Universal Field Services, Inc. Senior VP James H. Finnegan Sacramento, CA
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EXHIBIT "A" - REAL ESTATE CONSULTANT SERVICES - Board Meeting, March 5, 2009 

 Firm Name
Acquisition and 
Eminent Domain

Relocation 
Assistance

Real Property 
Appraisal and 
Consulting

Business Goodwill 
Valuation Appraisal Review

Title and Escrow 
Services

1 Associated Right of Way x x x N/A x N/A
2 Bender Rosenthal x x x N/A x N/A
3 Briggs Field Services x N/A N/A N/A N/A N/A
4 Burchard & Rinehart N/A N/A x N/A N/A N/A
5 Charles Bailey & Assoc. N/A N/A x N/A N/A N/A
6 Coates Field Services x x N/A N/A N/A N/A
7 Craig Thurston, MAI N/A N/A N/A N/A x N/A
8 Dana Property Analysis N/A N/A x N/A N/A N/A
9 Desmond, Marcello & Amster N/A N/A N/A x N/A N/A

10 Diaz, Diaz & Boyd N/A N/A x N/A N/A N/A
11 Donna Desmond N/A N/A N/A x N/A N/A
12 Enright & Company N/A N/A x N/A x N/A
13 Fidelity National Title N/A N/A N/A N/A N/A x
14 Frank Omay & Assoc. N/A N/A x N/A N/A N/A
15 Gregory Sessler N/A N/A x N/A N/A N/A
16 Hansen & Co. N/A N/A x N/A N/A N/A
17 Henry Spoto N/A N/A N/A N/A x N/A
18 Hulberg & Associates N/A N/A x N/A N/A N/A
19 Interwest Consulting Group x x N/A N/A N/A N/A
20 Kathy Wood & Assoc. x x N/A N/A N/A N/A
21 Old Republic Title N/A N/A N/A N/A N/A x
22 Overland, Pacific & Cutler x x N/A N/A N/A x
23 Paragon Partners x x N/A N/A N/A x
24 Patrick Idiart N/A N/A x N/A N/A N/A
25 Sanli Pastore & Hill N/A N/A N/A x N/A N/A
26 Smith & Associates N/A N/A x N/A x N/A
27 Spitzer & Associates x x N/A N/A N/A N/A
28 The Reitman Group N/A N/A x N/A N/A N/A
29 The Schmidt Prescott Group N/A N/A  x N/A N/A N/A
30 Thomas Ryland N/A N/A N/A N/A x N/A
31 Universal Field Services x x N/A N/A N/A N/A
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Date: February 9, 2009
Current Meeting:February 19, 2009
Board Meeting: March 5, 2009

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief CMA Officer, John Ristow

SUBJECT: SJ Arena Parking Management Lease Extension

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

Policy-Related Action: No Government Code Section 84308 Applies: Yes

ACTION ITEM

RECOMMENDATION:

Authorize the General Manager to execute a Second Amendment to the Cooperative Parking 
Agreement with the Peninsula Corridor Joint Powers Board (PCJPB) and San Jose Arena 
Management, LLC (SJAM) extending for an additional five years SJAM's management of the 
San Jose Diridon Caltrain Station parking lot for HP Pavilion (Arena) event parking.

BACKGROUND:

The San Jose Diridon Caltrain Station parking lot, which is normally operated by the Peninsula 
Corridor Joint Powers Board (PCJPB) as a Caltrain commuter parking facility, is jointly owned 
by the PCJPB and VTA.   Since 1996, VTA, the PCJPB and the San Jose Arena Management, 
LLC (SJAM) have had a Cooperative Parking Agreement (Agreement) that allows SJAM to take 
control of the Caltrain parking lot prior to an HP Pavilion event and collect parking fees from 
event attendees using the facility.   The revenue collected, less a management fee for SJAM, are 
shared between PCJPB and VTA, with 69% going to the PCJPB and 31% to VTA.  These shares 
are based on the percentage of the 580 parking stalls each agency owns within the parking 
facility (180 spaces are VTA-owned and 400 PCJPB-owned).   The PCJPB, as the majority 
property holder, acts as the lead agency in this Agreement.

Two and a half hours before an Arena event, SJAM is allowed to take control of the parking lot 
and collect parking fees. Any existing Caltrain commuters already parked at the facility are left 
alone and remain unaffected by SJAM's control of the parking lot.   The rates SJAM charges are 
predetermined by the City of San Jose and are much higher than those charged commuters using 
Caltrain.  Experience has shown there is little conflict between Caltrain commuter parking and 
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Arena event parking.  Caltrain commuters tend to use the facility heavily during daytime hours 
on weekdays, while Arena events tend to be in the evenings and on weekends.   

The Agreement (as amended by a First Amendment) expires on April 30, 2009.  Staff proposes 
to extend the Agreement through a Second Amendment on the terms described below.

DISCUSSION:

The Second Amendment will extend the Agreement for another five years without changing the 
other terms and conditions of the contract.  Staff believes these terms and conditions are very 
favorable to VTA and enable VTA to share in its fair share of the additional parking revenues 
generated by SJAM's management of the parking lot.

Importantly, the Second Amendment will not change an early termination right which exists in 
the Agreement, pursuant to which VTA can terminate the Agreement upon giving thirty day's 
prior notice to SJAM and PCJPB should VTA desire to use the property for its own needs.  The 
parking lot is on the site of the future Diridon BART station area.  This early termination right 
enables VTA to receive revenue from Arena event parking for as long as possible, while 
providing the flexibility of securing possession of the property when actually needed for the 
future BART project. 

ALTERNATIVES:

The Board could choose not to renew this Agreement.  This would not impact VTA operations or 
the SVRT project, but it would deny VTA the additional revenues generated each year by this 
Agreement.

FISCAL IMPACT:

In recent years this agreement has generated over $190,000 a year in revenue for VTA and is 
expected to meet this expectation again in FY 2008/09.  Annual revenues are affected by San 
Jose Sharks home game attendance, the number of post season play-off games and other 
scheduled HP Pavilion events.

Prepared by: Michael Rodenburger
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ATTACHMENT

SAN JOSE ARENA MANAGEMENT, LLC

EXECUTIVE BOARD

Greg Jameson, President
Charlie Faas, Executive Vice President and Chief Financial Officer
Jim Goddard, Executive Vice President and General Manager (building/facilities)
Don Gralnek, Executive Vice President and General Counsel
Doug Wilson, Executive Vice President and General Manger (San Jose Sharks)
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Date: February 10, 2009
Current Meeting:February 19, 2009
Board Meeting: March 5, 2009

BOARD MEMORANDUM

TO: Santa Clara Valley Transportation Authority
Administration & Finance Committee

THROUGH: General Manager, Michael T. Burns

FROM: Chief Administrative Officer, Bill Lopez

SUBJECT: Selection of ICMA Retirement Corporation as VTA’s 457 Deferred 
Compensation Plan and 401(A) Money Purchase Plan Provider

3331 North First Street · San Jose, CA  95134-1927 · Administration 408.321.5555 · Customer Service 408.321.2300

Policy-Related Action: Yes Government Code Section 84308 Applies: Yes

Resolution

ACTION ITEM

RECOMMENDATION:

1) Confirm the Deferred Compensation Committee’s selection of International City 
Management Association - Retirement Corporation (ICMA-RC) as VTA’s 457 Deferred 
Compensation Plan and 401(a) Money Purchase Plan Provider; 

2) Adopt ICMA-RC’s model plan documents for the 401(a) Plans and adopt a resolution 
confirming the pre-tax deferral of participant contributions to the 401(a) Plans;

3) Amend the 401(a) Plan for the General Manager to add the General Counsel to the Plan;

4) Authorize staff to amend the Plan Documents whenever ICMA amends its model plan to 
ensure compliance with Internal Revenue Service regulations and changes in tax law. 

BACKGROUND:

VTA maintains tax deferred savings plans for employees in the form of an IRS §457 Deferred 
Compensation Plan and a §401(a) Money Purchase Plan.  VTA's 457 Deferred Compensation 
Plan is available to all employees.  Employee contributions to this plan are made on a pre-tax 
basis.  In addition, VTA makes pre-tax contributions to the 457 Plan on behalf of the General 
Manager and General Counsel, pursuant to their employment contracts. 
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The 401(a) Money Purchase Plan is available to all AFSCME and Non-Represented employees, 
and a separate 401(a) Plan provides for an employer contribution for the General Manager, 
pursuant to his employment contract.  

VTA entered into its existing contract with ICMA-RC for provider services for its §457 Deferred 
Compensation Plan beginning July 1, 1999 as the result of a Request For Proposals (RFP) 
process conducted jointly with the County of Santa Clara.  The contract was subsequently 
amended to add the 401(a) Plans, and was extended once.  This contract expires on June 30, 
2009.

DISCUSSION:

Selection of ICMA Retirement Corporation

In April 2008, VTA retained the services of SST Benefits Consulting to assist VTA's Deferred 
Compensation Committee with a Request for Proposals (RFP) for provider services to be 
effective July 1, 2009. The RFP was issued in October 2008.

The following five providers submitted proposals in response to the RFP:  The Hartford, ICMA 
Retirement Corporation, ING, Prudential and TIAA-CREF.  A selection committee including 
representatives from the Deferred Compensation Committee and staff, Contracts Administration, 
and SST reviewed the five proposals.  The RFP evaluation criteria included the following:

• Fund performance, including a historical analysis of proposed funds, comparison with similar 
funds, and their ratings

• Fees and charges for funds and plan administration
• Plan administration and recordkeeping services
• Education services
• Customer service
• Reporting capability
• Transition services
• Legal compliance
• Performance standards and financial guarantees

Three finalists - ICMA Retirement Corporation, ING and Prudential - were invited to participate 
in finalist interviews.  

Based on an evaluation of the above factors, the selection committee recommended ICMA 
Retirement Corporation to be the selected firm.  At its January 27, 2009 meeting, VTA’s 
Deferred Compensation Committee unanimously approved this selection.

401(a) Plan Documents

VTA formerly maintained its own customized 401(a) plan documents.  There were two separate 
plans as detailed above; the employee plan and the plan for the General Manager.  Because of the 
differences in the plan provisions VTA will continue to maintain two plans.  However, based on a 
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legal review and staff's working experience, it has been determined that it would be preferable to 
use the model plan document provided by ICMA-RC, rather than customized plan documents.  
Using the model plan document, and authorizing staff to amend the VTA plans whenever ICMA 
amends its model plan document would ensure that the VTA plans are in compliance with 
changing tax laws and regulations.  In adopting ICMA’s model plan documents, which reflects 
changes made as a result of recent IRS guidance, two provisions in the existing 401(a) plans are 
affected.  

First, under the model plan, the annual election period would be eliminated, allowing only for an 
initial election period.  Second, under the model plan, the election to defer final pay must be 
made at the time of enrollment, rather than in the year immediately before retirement.  These 
changes are necessary to ensure compliance with current IRS guidance and regulations.

In addition, the current plan does not provide for in-service distributions at age 70 ½ or above, 
which are allowable, although not required, under IRS guidance; the new plan will allow for 
such distributions.

It is also necessary to amend the General Manager’s plan to add the General Counsel so that the 
contributions recently approved by the VTA Board can be made to the plan on the General 
Counsel’s behalf, pursuant to his employment contract.  

"Pick-Up" Resolution

In order to ensure that contributions to the 401(a) Plan that are deducted from the salary of
participants and credited to their accounts are treated as employer "pick-up" contributions (rather 
than participant contributions) for Federal income tax purposes, adoption of the attached 
resolution is required.  This action will ensure that the contributions continue to be made on a 
pre-tax basis.  This requirement is the result of a recent Revenue Ruling from the Internal 
Revenue Service, and is similar to the action taken by the Board at the December meeting for the 
CalPERS plan.  

ALTERNATIVES:

The Board could recommend that ICMA Retirement Corporation not be selected as the provider 
for these services, that one of the other two finalists be considered, or that a new RFP process be 
conducted.

There is no alternative to amending the 401(a) Plan for the General Manager, if contributions are 
to be made on behalf of the General Counsel to implement his employment agreement.

VTA could continue to use its own customized plan documents, but risks the possibility that they 
will not be amended as needed to reflect changes in tax laws and regulations or that the IRS will 
find them not valid plans within the requirements of the Code. 
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FISCAL IMPACT:

There is no fiscal impact to VTA, as ICMA-RC does not charge administration fees for these 
services.  All fund expenses are paid by participants and vary by fund.

Prepared by: Shellie Albright
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RESOLUTION NO._______ 
 

RESOLUTION OF THE SANTA CLARA VALLEY  
TRANSPORTATION AUTHORITY REGARDING 

414(h)(2) “PICK UP” FOR 
VTA 401(a) MONEY PURCHASE PLANS 

  
WHEREAS, the Santa Clara Valley Transportation Authority (“VTA”) maintains 

two retirement plans, each a money purchase plan (each a “Plan” and, collectively, 
“Plans”) qualified under section 401(a) of the Internal Revenue Code (“Code”), for the 
benefit of VTA’s eligible employees; and 

 
WHEREAS, in accordance with Internal Revenue Service Revenue Ruling   

2006-43, (i) each Plan contains provisions providing for VTA’s “pick-up” of certain 
contributions under section 414(h)(2) of the Code, and (ii) VTA formally adopted these 
pick-up provisions when it adopted the Plans; and 

 
WHEREAS, VTA wishes to adopt this resolution in order to have additional 

documentation confirming its prior formal actions to pick up contributions under the 
Plans.   

 
NOW THEREFORE BE IT RESOLVED that: 
 

I. Contributions withheld from employees’ pay and contributed to the Plans, 
designated as employee contributions, will be picked up by VTA for tax purposes 
in accordance with section 414(h)(2) of the Code and will be treated as paid by 
VTA in lieu of contributions by the employee. 

 
II. Employees will not have the option of choosing, directly or indirectly, to receive 

the contributed amounts instead of having them paid by VTA to the Plans. 
 

III. VTA will pay to each Plan the contributions designated as employee contributions 
to such Plan from the same source of funds as used in paying salary. 

 
IV. Employee contributions that are picked up under this resolution will result in the 

tax deferral of these contributions to the extent provided under the Code, Treasury 
Regulations and other guidance issued thereunder. 

 
V. This resolution applies to each Plan effective on the same date that the Plan first 

provided for employee contributions, and will continue to apply to all future 
iterations of the Plans. 

 
VI. This resolution does not apply to any employee contributions that are designated 

as post-tax contributions under the Plans. 
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PASSED AND ADOPTED by the Santa Clara Valley Transportation Authority Board of 
Directors this 5th day of March, 2009, by the following votes: 
 
AYES:  DIRECTORS 
 
 
NOES:  DIRECTORS 
 
 
ABSENT: DIRECTORS 
 
 
 
      ___________________________________ 
      Dolly Sandoval, Chairperson 

Board of Directors 
 

ATTEST: 
 
 
__________________________________ 
Deborah Harrington, Board Secretary 
 
 
 
APPROVED AS TO FORM: 
 
 
_________________________________ 
Kevin Allmand 
General Counsel 
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ICMA RETIREMENT CORPORATION  
 

GOVERNMENTAL MONEY PURCHASE PLAN & TRUST 
 

BASIC DOCUMENT  
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ICMA RETIREMENT CORPORATION 
 

GOVERNMENTAL MONEY PURCHASE PLAN & TRUST 
 
 
I. PURPOSE 
 

The Employer hereby adopts this Plan and Trust to provide funds for its Employees' 
retirement, and to provide funds for their Beneficiaries in the event of death.  The 
benefits provided in this Plan shall be paid from the Trust.  The Plan and the Trust 
forming a part hereof are adopted and shall be maintained for the exclusive benefit of 
eligible Employees and their Beneficiaries.  Except as provided in Sections 4.12 and 
14.03, no part of the corpus or income of the Trust shall revert to the Employer or be 
used for or diverted to purposes other than the exclusive benefit of Participants and their 
Beneficiaries. 

 
II. DEFINITIONS 
 
 2.01 Account.  A separate record which shall be established and maintained under the 

Trust for each Participant, and which shall include all Participant subaccounts 
created pursuant to Article IV, plus any Participant Loan Account created pursuant 
to Section 13.03.  Each subaccount created pursuant to Article IV shall include any 
earnings of the Trust and adjustments for withdrawals, and realized and unrealized 
gains and losses allocable thereto.  The term "Account" may also refer to any of 
such separate subaccounts. 

 
 2.02 Accounting Date.  Each day that the New York Stock Exchange is open for trading, 

and such other dates as may be determined by the Plan Administrator, as provided 
in Section 6.06 for valuing the Trust's assets. 

 
 2.03 Adoption Agreement.  The separate agreement executed by the Employer through 

which the Employer adopts the Plan and elects among the various alternatives 
provided thereunder, and which upon execution, becomes an integral part of the 
Plan. 

 
 2.04 Beneficiary.  The person or persons (including a trust) designated by the Participant 

who shall receive any benefits payable hereunder in the event of the Participant's 
death.  The designation of such Beneficiary shall be in writing to the Plan 
Administrator.  A Participant may designate primary and contingent Beneficiaries.  
Where no designated Beneficiary survives the Participant or no Beneficiary is 
otherwise designated by the Participant, the Participant's Beneficiary shall be 
his/her surviving spouse or, if none, his/her estate. 

 
Notwithstanding the foregoing, the Beneficiary designation is subject to the 
requirements of Article XII unless the Employer elects otherwise in the  Adoption 
Agreement.   
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Notwithstanding the foregoing, where elected by the Employer in the Adoption 
Agreement (the "QJSA Election"), the Beneficiary designation is subject to the 
requirements of Article XVII.   

  Notwithstanding the foregoing, to the extent permitted by the Employer, a 
Beneficiary receiving required minimum distributions in accordance with Article X 
and not in a benefit form elected under Article XI or XII, may designate a 
Beneficiary to receive the required minimum distributions that would have 
otherwise been payable to the initial Beneficiary but for his or her death. 

 
 2.05 Break in Service.  A Period of Severance of at least twelve (12) consecutive 

months. 
 

In the case of an individual who is absent from work for maternity or paternity 
reasons, the twelve (12) consecutive month period beginning on the first an-
niversary of the first date of such absence shall not constitute a Break in Service.  
For purposes of this paragraph, an absence from work for maternity or paternity 
reasons means an absence (1) by reason of the pregnancy of the individual, (2) by 
reason of the birth of a child of the individual, (3) by reason of the placement of a 
child with the individual in connection with the adoption of such child by such 
individual, or (4) for purposes of caring for such child for a period beginning im-
mediately following such birth or placement.  

 
 2.06 Code.  The Internal Revenue Code of 1986, as amended from time to time. 
 
 2.07 Covered Employment Classification.  The group or groups of Employees eligible to 

make and/or have contributions to this Plan made on their behalf, as specified by 
the Employer in the Adoption Agreement. 

 
 2.08 Disability.  A physical or mental impairment which is of such permanence and 

degree that, as determined by the Employer, a Participant is unable because of such 
impairment to perform any substantial gainful activity for which he/she is suited by 
virtue of his/her experience, training, or education and that has lasted, or can be 
expected to last, for a continuous period of not less than twelve (12) months, or can 
be expected to result in death.  The permanence and degree of such impairment 
shall be supported by medical evidence.  If the Employer maintains a long-term 
disability plan, the definition of Disability shall be the same as the definition of 
disability in the long-term disability plan. 

 
 
 
 2.09 Earnings.   
 
  (a) General Rule.  Earnings, which form the basis for computing Employer 

Contributions, are all of each Participant's W-2 earnings which are actually 
paid to the Participant during the Plan Year, plus any contributions made 
pursuant to a salary reduction agreement which are not includible in the 
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gross income of the Employee under section 125, 402(e)(3), 402(h)(1)(B), 
403(b), 414(h)(2), 457(b), or, effective January 1, 2001, 132(f)(4) of the 
Code.  Earnings shall include any pre-tax contributions (excluding direct 
employer contributions) to an integral part trust of the Employer providing 
retiree health care benefits.  Earnings shall also include any other earnings 
as defined and elected by the Employer in the Adoption Agreement.  Unless 
the Employer elects otherwise in the Adoption Agreement, Earnings shall 
exclude overtime compensation and bonuses. 

 
(b) Limitation on Earnings. For any Plan Year beginning after 
December 31, 2001, the annual Earnings of each Participant taken into 
account in determining allocations shall not exceed $200,000, as adjusted 
for cost-of-living increases in accordance with section 401(a)(17)(B) of the 
Code. Annual Earnings means Earnings during the Plan Year or such other 
consecutive 12-month period over which Earnings is otherwise determined 
under the Plan (the determination period). The cost-of-living adjustment in 
effect for a calendar year applies to annual Earnings for the determination 
period that begins with or within such calendar year.  

 
If a determination period consists of fewer than twelve (12) months, the 
annual Earnings limit is an amount equal to the otherwise applicable annual 
Earnings limit multiplied by the fraction, the numerator of which is the 
number of months in the short Plan Year and the denominator of which is 
twelve (12). If Earnings for any prior determination period are taken into 
account in determining a Participant’s allocations for the current Plan Year, 
the Earnings for such prior year are subject to the applicable annual 
Earnings limit in effect for that prior year. 

       
(c) Limitations for Governmental Plans.  In the case of an eligible participant in 

a governmental plan (within the meaning of section 414(d) of the Code), the 
dollar limitation shall not apply to the extent the Earnings which are 
allowed to be taken into account under the Plan would be reduced below the 
amount which was allowed to be taken into account under the Plan as in 
effect on July 1, 1993, as adjusted for increases in the cost-of-living in 
accordance with section 401(a)(17)(B) of the Code.  For purposes of this 
Section, an eligible participant is an individual who first became a 
Participant in the Plan during a Plan Year beginning before the first Plan 
Year beginning after December 31, 1993.  

 
2.10  Effective Date.  The first day of the Plan Year during which the Employer 

adopts the Plan, unless the Employer elects in the Adoption Agreement an 
alternate date as the Effective Date of the Plan. 

 
 2.11  Employee.  Any individual who has applied for and been hired in an 

employment position and who is employed by the Employer as a common 
law employee; provided, however, that Employee shall not include any 
individual who is not so recorded on the payroll records of the Employer, 
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including any such person who is subsequently reclassified by a court of 
law or regulatory body as a common law employee of the Employer.  For 
purposes of clarification only and not to imply that the preceding sentence 
would otherwise cover such person, the term Employee does not include 
any individual who performs services for the Employer as an independent 
contractor, or under any other non-employee classification.  

 
 2.12 Employer.  The unit of state or local government or an agency or instrumentality of 

one (1) or more states or local governments that executes the Adoption Agreement. 
   

 2.13 Hour of Service.  Each hour for which an Employee is paid or entitled to payment 
for the performance of duties for the Employer.   

 
 2.14 Nonforfeitable Interest.  The nonforfeitable interest of the Participant or his/her 

Beneficiary (whichever is applicable) is that percentage of his/her Employer 
Contribution Account balance, which has vested pursuant to Article VII.  A 
Participant shall, at all times, have a one hundred percent (100%) Nonforfeitable 
Interest in his/her Participant Contribution, Rollover, and Voluntary Contribution 
Accounts. 

 
 2.15 Normal Retirement Age.  The age which the Employer specifies in the Adoption 

Agreement.  If the Employer enforces a mandatory retirement age, the Normal 
Retirement Age is the lesser of that mandatory age or the age specified in the 
Adoption Agreement. 

 
 2.16 Participant.  An Employee or former Employee for whom contributions have been 

made under the Plan and who has not yet received all of the payments of benefits to 
which he/she is entitled under the Plan.  A Participant is treated as benefiting under 
the Plan for any Plan Year during which the participant received or is deemed to 
receive an allocation in accordance with Treas. Reg. section 1.410(b)-3(a). 

 
 2.17 Period of Service.  For purposes of determining an Employee's initial or continued 

eligibility to participate in the Plan or the Nonforfeitable Interest in the Participant's 
Account balance derived from Employer Contributions, an Employee will receive 
credit for the aggregate of all time period(s) commencing with the Employee's first 
day of employment or reemployment and ending on the date a Break in Service 
begins.  The first day of employment or reemployment is the first day the 
Employee performs an Hour of Service.  An Employee will also receive credit for 
any Period of Severance of less than twelve (12) consecutive months.  Fractional 
periods of a year will be expressed in terms of days. 

 
Notwithstanding anything to the contrary herein, if the Plan is an amendment and 
restatement of a plan that previously calculated service under the hours of service 
method, service shall be credited in a manner that is at least as generous as that 
provided under Treas. Regs. section 1.410(a)-7(g). 
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 2.18 Period of Severance.  A continuous period of time during which the Employee is 
not employed by the Employer.  Such period begins on the date the Employee 
retires, quits or is discharged, or if earlier, the twelve (12) month anniversary of the 
date on which the Employee was otherwise first absent from service. 

 
 2.19 Plan.  This Plan, as established by the Employer, including any elected provisions 

pursuant to the Adoption Agreement.   
 
 2.20 Plan Administrator. The person(s) or entity named to carry out certain 

nondiscretionary administrative functions under the Plan, as hereinafter described, 
which is the ICMA Retirement Corporation or any successor Plan Administrator. 

 
 2.21 Plan Year.  The twelve (12) consecutive month period designated by the Employer 

in the Adoption Agreement. 
  

2.22 Trust.  The Trust created under Article VI of the Plan which shall consist of all of 
the assets of the Plan derived from Employer and Participant contributions under 
the Plan, plus any income and gains thereon, less any losses, expenses and 
distributions to Participants and Beneficiaries. 

 
III. ELIGIBILITY 
 
 3.01 Service.  Except as provided in Sections 3.02 and 3.03 of the Plan, an Employee 

within the Covered Employment Classification who has completed a twelve (12) 
month Period of Service shall be eligible to participate in the Plan at the beginning 
of the payroll period next commencing thereafter.  The Employer may elect in the 
Adoption Agreement to waive or reduce the twelve (12) month Period of Service.    
 
If the Employer maintains the plan of a predecessor employer, service with such 
employer shall be treated as Service for the Employer. 

  
 3.02 Age.  The Employer may designate a minimum age requirement, not to exceed age 

twenty-one (21), for participation.  Such age, if any, shall be declared in the 
Adoption Agreement. 

 
 3.03 Return to Covered Employment Classification.  In the event a Participant is no 

longer a member of Covered Employment Classification and becomes ineligible to 
make contributions and/or have contributions made on his/her behalf, such 
Employee will become eligible for contributions immediately upon returning to a 
Covered Employment Classification.  If such Participant incurs a Break in Service, 
eligibility will be determined under the Break in Service rules of the Plan.    

 
In the event an Employee who is not a member of a Covered Employment 
Classification becomes a member, such Employee will be eligible to participate 
immediately if such Employee has satisfied the minimum age and service 
requirements and would have otherwise previously become a Participant.   
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 3.04 Service Before a Break in Service.  All Periods of Service with the Employer are 
counted toward eligibility, including Periods of Service before a Break in Service. 

 
IV. CONTRIBUTIONS 
 
 4.01 Employer Contributions.  For each Plan Year, the Employer will contribute to the 

Trust an amount as specified in the Adoption Agreement.  The Employer's full 
contribution for any Plan Year shall be due and paid not later than thirty (30) 
working days after the close of the Plan Year.  Each Participant will share in 
Employer Contributions for the period beginning on the date the Participant 
commences participation under the Plan and ending on the date on which such 
Employee severs employment with the Employer or is no longer a member of a 
Covered Employment Classification, and such contributions shall be accounted for 
separately in his/her Employer Contribution Account.  Notwithstanding anything to 
the contrary herein, if so elected by the Employer in the Adoption Agreement, an 
Employee shall be required to make contributions as provided pursuant to Section 
4.03 or 4.04 in order to be eligible for Employer Contributions to be made on 
his/her behalf to the Plan. 

 
 4.02 Forfeitures.  All amounts forfeited by terminated Participants, pursuant to Section 

7.06, shall be allocated to a suspense account and used to reduce dollar for dollar 
Employer Contributions otherwise required under the Plan for the current Plan 
Year and succeeding Plan Years, if necessary.  Forfeitures may first be used to pay 
the reasonable administrative expenses of the Plan, with any remainder being 
applied to reduce Employer Contributions. 

 
4.03 Mandatory Participant Contributions.  If the Employer so elects in the Adoption 

Agreement, each eligible Employee shall make contributions at a rate prescribed 
by the Employer or at any of a range of specified rates, as set forth by the 
Employer in the Adoption Agreement, as a requirement for his/her participation 
(1) in the Plan or (2) in this portion of the Plan.  Once an eligible Employee 
becomes a Participant and makes an election hereunder, he/she shall not thereafter 
have the right to discontinue or vary the rate of such Mandatory Participant 
Contributions.  Such contributions shall be accounted for separately in the 
Participant Contribution Account.  Such Account shall be at all times 
nonforfeitable by the Participant. 

 
If the Employer so elects in the Adoption Agreement, the Mandatory Participant 
Contributions shall be "picked up" by the Employer in accordance with Code 
section 414(h)(2).  Any contribution picked-up under this Section shall be treated 
as an employer contribution in determining the tax treatment under the Code, and 
shall not be included as gross income of the Participant until it is distributed. 
 
To constitute a Pick-Up Contribution, (1) the Employer must specify that 
the contributions are being paid by the Employer in lieu of contributions by 
the Employee, and (2) the Employee must not be given the option of 
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choosing to receive the contributed amounts directly instead of having 
them paid by the Employer to the Plan. 
 

 4.04 Employer Matching Contributions of Voluntary Participant Contributions.  If the 
Employer so elects in the Adoption Agreement, Employer Matching Contributions 
shall be made on behalf of an eligible Employee for a Plan Year only if the 
Employee agrees to make Voluntary Participant Contributions for that Plan Year.  
The rate of Employer Contributions shall, to the extent specified in the Adoption 
Agreement, be based upon the rate at which Voluntary Participant Contributions 
are made for that Plan Year.  Employer Matching Contributions shall be accounted 
for separately in the Employer Contribution Account.   

 
 4.05 Voluntary Participant Contributions.  If the Employer so elects in the Adoption 

Agreement, an eligible Employee may make after-tax voluntary  (unmatched) 
contributions under the Plan for any Plan Year in any amount up to twenty five 
percent (25%) of his/her Earnings for such Plan Year.  Matched and unmatched 
contributions shall be accounted for separately in the Participant's Voluntary 
Contribution Account.  Such Account shall be at all times nonforfeitable by the 
Participant.     

 
 4.06 Deductible Employee Contributions.  The Plan will not accept deductible employee 

contributions which are made for a taxable year beginning after December 31, 
1986.  Contributions made prior to that date will be maintained in a Deductible 
Employee Contribution Account.  The Account will share in the gains and losses 
under the Plan in the same manner as described in Section 6.06 of the Plan.  Such 
Account shall be at all times nonforfeitable by the Participant. 

 
4.07 Final Pay Contributions.  If the Employer so elects in the Adoption Agreement, 

Participants shall be eligible to make or receive Final Pay Contributions under this 
Plan in accordance with Article XVIII. Notwithstanding the foregoing, this 
election may only be made if the Employer also elects to make contributions under 
Section 4.01.    

 
 4.08 Accrued Leave Contributions.  If the Employer so elects in the Adoption 

Agreement, eligible Participants shall be eligible to make or receive Accrued Leave 
Contributions under this Plan in accordance with Article XIX. Notwithstanding the 
foregoing, this election may only be made if the Employer also elects to make 
contributions under Section 4.01.   

 
 4.09 Military Service  Contributions.  Notwithstanding any provision of the Plan to the 

contrary, effective December 12, 1994, contributions, benefits and service credit 
with respect to qualified military service will be provided in accordance with 
section 414(u) of the Code. 
 
Effective December 12, 1994, if the Employer has elected in the Adoption 
Agreement to make loans available to Participants,  loan repayments will be 
suspended under the Plan as permitted under section 414(u)(4) of the Code. 
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 4.10 Changes in Participant Election.  A Participant may elect to change his/her rate of 

Voluntary Participant Contributions at any time or during an election period as 
designated by the Employer.  A Participant may discontinue such contributions at 
any time or during an election period as designated by the Employer. 

 
 4.11 Portability of Benefits.  
 
   (a) Unless otherwise elected by the Employer in the Adoption Agreement, the 

Plan will accept Participant (which shall include, for purposes of this 
subsection, an Employee within the Covered Employment Classification 
whether or not he/she has satisfied the minimum age and service 
requirements of Article III,) rollover contributions and/or direct rollovers of 
distributions (including after-tax contributions) made after December 31, 
2001 that are eligible for rollover in accordance with Section 402(c), 
403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), or 457(e)(16) of the Code, from all of 
the following types of plans:  

    
   (1)  A qualified plan described in Section 401(a) or 403(a) of the 

Code; 
 
   (2)  An annuity contract described in Section 403(b) of the Code; 
 
   (3)  An eligible plan under Section 457(b) of the Code which is 

maintained by a state, political subdivision of a state, or any 
agency or instrumentality of a state or a political subdivision 
of a state; and  

 
   (4)  An individual retirement account or annuity described in Section 

408(a) or 408(b) of the Code (including SEPs, and SIMPLE IRAs 
after two years of participating in the SIMPLE IRA). 

 
(b)   Notwithstanding the foregoing, the Employer may reject the rollover 

contribution if it determines, in its discretion, that the form and nature of 
the distribution from the other plan does not satisfy the applicable 
requirements under the Code to make the transfer or rollover a nontaxable 
transaction to the Participant; 

 
(c)  For indirect rollover contributions, the amount distributed from such plan 

must be rolled over to this Plan no later than the sixtieth (60th) day after 
the distribution was made from the plan, unless otherwise waived by the 
IRS pursuant to Section 402(c)(3) of the Code. 

 
 (d)  The amount transferred shall be deposited in the Trust and shall be 

credited to a Rollover Account. Such Account shall be one hundred 
percent (100%) vested in the Participant. 
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 (e)  The Plan will accept accumulated deductible employee contributions as 
defined in section 72(o)(5) of the Code that were distributed from a 
qualified retirement plan and transferred (rolled over) pursuant to section 
402(c), 403(a)(4), 403(b)(8), or 408(d)(3) of the Code.  Notwithstanding 
the above, this transferred (rolled over) amount shall be deposited to the 
Trust and shall be credited to a Deductible Employee Contributions 
Account.  Such Account shall be one-hundred percent (100%) vested in 
the Participant.  

 
        (f) A Participant may, upon approval by the Employer and the Plan 

Administrator, transfer his/her interest in another plan maintained by the 
Employer that is qualified under section 401(a) of the Code to this Plan, 
provided the transfer is effected through a one-time irrevocable written 
election made by the Participant.  The amount transferred shall be 
deposited in the Trust and shall be credited to sources that maintain the 
same attributes as the plan from which they are transferred.  Such transfer 
shall not reduce the accrued years or service credited to the Participant for 
purposes of vesting or eligibility for any Plan benefits or features. 

 
 4.12 Return of Employer Contributions.  Any contribution made by the Employer 

because of a mistake of fact must be returned to the Employer within one year of 
the date of contribution. 

 
 
V. LIMITATION ON ALLOCATIONS 
 
 5.01 Participants Only in This Plan. 
 

(a) If the Participant does not participate in, and has never participated in 
another qualified plan or a welfare benefit fund, as defined in section 419(e) 
of the Code, maintained by the Employer, or an individual medical account, 
as defined by section 415(l)(2) of the Code, maintained by the Employer, 
which provides an Annual Addition, the amount of Annual Additions which 
may be credited to the Participant's Account for any Limitation Year will 
not exceed the lesser of the Maximum Permissible Amount or any other 
limitation contained in this Plan.  If the Employer Contribution that would 
otherwise be contributed or allocated to the Participant's Account would 
cause the Annual Additions for the Limitation Year to exceed the Maximum 
Permissible Amount, the amount contributed or allocated will be reduced so 
that the Annual Additions for the Limitation Year will equal the Maximum 
Permissible Amount. 

 
  (b) Prior to determining the Participant's actual Compensation for the 

Limitation Year, the Employer may determine the Maximum Permissible 
Amount for a Participant on the basis of a reasonable estimation of the 
Participant's Compensation for the Limitation Year, uniformly determined 
for all Participants similarly situated. 
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  (c) As soon as is administratively feasible after the end of the Limitation Year, 

the Maximum Permissible Amount for the Limitation Year will be 
determined on the basis of the Participant's actual Compensation for the 
Limitation Year. 

 
  (d) If, as a result of an inadvertent reasonable error in estimating the Maximum 

Permissible Amount for a Participant in accordance with Subsection (b) or 
pursuant to Subsection (c) or as a result of the allocation of forfeitures, there 
is an Excess Amount, the excess will be disposed of as follows: 

 
(1) Any Mandatory Participant Contributions that are not "picked up" 

by the Employer or Voluntary Participant Contributions, to the 
extent they would reduce the Excess Amount, will be returned to the 
Participant; 

 
   (2) If after the application of paragraph (1) an Excess Amount still 

exists, and the Participant is covered by the Plan at the end of the 
Limitation Year, the Excess Amount in the Participant's Account 
will be used to reduce Employer Contributions (including any 
allocation of forfeitures) for such Participant in the next Limitation 
Year, and each succeeding Limitation Year if necessary; 

 
   (3) If after the application of paragraph (1) an Excess Amount still 

exists, and the Participant is not covered by the Plan at the end of 
the Limitation Year, the Excess Amount will be held unallocated in 
a suspense account.  The suspense account will be applied to reduce 
future Employer Contributions (including allocation of any 
forfeitures) for all remaining Participants in the next Limitation 
Year, and each succeeding Limitation Year if necessary; 

 
   (4) If a suspense account is in existence at any time during a particular 

Limitation Year, all amounts in the suspense account must be al-
located and reallocated to Participants' accounts before any 
Employer or any Employee contributions may be made to the Plan 
for that Limitation Year.  Excess Amounts in a suspense account 
may not be distributed to Participants or former Participants. 

 
 5.02 Participants in Another Defined Contribution Plan. 
 

(a) Unless the Employer provides other limitations in the Adoption Agreement, 
this Section applies if, in addition to this Plan, the Participant is covered 
under another qualified defined contribution plan maintained by the 
Employer, or a welfare benefit fund, as defined in section 419(e) of the 
Code, maintained by the Employer, or an individual medical account, as 
defined by section 415(l)(2) of the Code, maintained by the Employer, 
which provides an Annual Addition, during any Limitation Year.  The 
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Annual Additions which may be credited to a Participant's Account under 
this Plan for any such Limitation Year will not exceed the Maximum 
Permissible Amount reduced by the Annual Additions credited to a 
Participant's Account under the other plans and welfare benefit funds for the 
same Limitation Year.  If the Annual Additions with respect to the Par-
ticipant under other defined contribution plans and welfare benefit funds 
maintained by the Employer are less than the Maximum Permissible 
Amount and the Employer contribution that would otherwise be contributed 
or allocated to the Participant's Account under this Plan would cause the 
Annual Additions for the Limitation Year to exceed this limitation, the 
amount contributed or allocated will be reduced so that the Annual 
Additions under all such plans and funds for the Limitation Year will equal 
the Maximum Permissible Amount.  If the Annual Additions with respect to 
the Participant under such other defined contribution plans and welfare 
benefit funds in the aggregate are equal to or greater than the Maximum 
Permissible Amount, no amount will be contributed or allocated to the 
Participant's Account under this Plan for the Limitation Year. 

 
  (b) Prior to determining the Participant's actual Compensation for the 

Limitation Year, the Employer may determine the Maximum Permissible 
Amount for a Participant in the manner described in Section 5.01(b). 

 
  (c) As soon as is administratively feasible after the end of the Limitation Year, 

the Maximum Permissible Amount for the Limitation Year will be 
determined on the basis of the Participant's actual Compensation for the 
Limitation Year. 

 
  (d) If, pursuant to Subsection (c) or as a result of the allocation of forfeitures, a 

Participant's Annual Additions under this Plan and such other plans would 
result in an Excess Amount for a Limitation Year, the Excess Amount will 
be deemed to consist of the Annual Additions last allocated, except that 
Annual Additions attributable to a welfare benefit fund or individual 
medical account will be deemed to have been allocated first regardless of 
the actual allocation date. 

 
  (e) If an Excess Amount was allocated to a Participant on an allocation date of 

this Plan which coincides with an allocation date of another plan, the 
Excess Amount attributed to this Plan will be the product of, 

 
 (1) The total Excess Amount allocated as of such date, multiplied by 

 
  (2) The ratio of (i) the Annual Additions allocated to the Participant for 

the Limitation Year as of such date under this Plan to (ii) the total 
Annual Additions allocated to the Participant for the Limitation Year 
as of such date under this and all the other prototype qualified 
defined contribution plans. 
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  (f) Any Excess Amount attributed to this Plan will be disposed in the manner 
described in Section 5.01(d). 

 
 5.03 Definitions.  For the purposes of this Article, the following definitions shall apply: 
 

(a) Annual Additions:  The sum of the following amounts credited to a 
Participant's account for the Limitation Year: 

 
 (1) Employer Contributions; 

 
   (2) Forfeitures;  
 
   (3) Employee contributions; and 
 
   (4) Allocations under a simplified employee pension. 
 

Amounts allocated, after March 31, 1984, to an individual medical account, 
as defined in section 415(l)(2) of the Code, which is part of a pension or 
annuity plan maintained by the Employer, are treated as Annual Additions 
to a defined contribution plan. 

 
   For this purpose, any Excess Amount applied under Sections 5.01(d) or 

5.02(f) in the Limitation Year to reduce Employer Contributions will be 
considered Annual Additions for such Limitation Year. 

 
  (b) Compensation:  A Participant's wages, salaries, and fees for professional 

services and other amounts received (without regard to whether an amount 
is paid in cash) for personal services actually rendered in the course of 
employment with the Employer maintaining the Plan to the extent that the 
amounts are includible in gross income (including, but not limited to,  
bonuses, fringe benefits, and reimbursements  or other expense allowances 
under a nonaccountable plan (as described in Treas. Reg. section 1.62-
2(c))), and excluding the following: 

 
   (1) Employer Contributions to a plan of deferred compensation which 

are not includible in the Employee's gross income for the taxable 
year in which contributed, or Employer Contributions under a 
simplified employee pension plan to the extent such contributions 
are deductible by the Employee, or any distributions from a plan of 
deferred compensation; and 

 
   (2) Other amounts which received special tax benefits, or contributions 

made by the Employer (whether or not under a salary reduction 
agreement) towards the purchase of an annuity contract described in 
section 403(b) of the Code (whether or not the amounts are actually 
excludable from the gross income of the Employee). 
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(3)    Notwithstanding the above, Compensation shall include:  
 

(a)  any elective deferrals (as defined in section 402(g)(3) of 
the Code), and  

 
(b) any amount which is contributed or deferred by the 

Employer at the election of the Employee and which is not 
includible in the gross income of the Employee by reason 
of sections 125, 132(f)(4) or 457 of the Code.  

   
   For purposes of applying the limitations of this Article, Compensation for a 

Limitation Year is the Compensation actually paid or made available during 
such year. 
   

  (c) Defined Contribution Dollar Limitation:  $40,000, as adjusted for increases 
in the cost-of-living in accordance with section 415(d) of the Code. 
  

  (d) Employer:  The Employer that adopts this Plan. 
 
  (e) Excess Amount:  The excess of the Participant's Annual Additions for the 

Limitation Year over the Maximum Permissible Amount. 
 
   Any Excess Amount shall include allocable income.  The income allocable 

to an Excess Amount is equal to the sum of allocable gain or loss for the 
Plan Year and the allocable gain or loss for the period between the end of 
the Plan Year and the date of distribution (the gap period).  The Plan may 
use any reasonable method for computing the income allocable to an Excess 
Amount, provided that the method is used consistently for all Participants 
and for all corrective distributions under the Plan for the Plan Year, and is 
used by the Plan for allocating income to Participants’ Accounts. 

 
  (f) Limitation Year:  A calendar year, or the twelve (12) consecutive month 

period elected by the Employer in the Adoption Agreement.  All qualified 
plans maintained by the Employer must use the same Limitation Year.  If 
the Limitation Year is amended to a different twelve (12) consecutive 
month period, the new Limitation Year must begin on a date within the 
Limitation Year in which the amendment is made. 

 
  (g) Maximum Permissible Amount:  The maximum Annual Addition that may 

be contributed or allocated to a Participant's Account under the Plan for any 
Limitation Year shall not exceed the lesser of: 

 
   (1) The Defined Contribution Dollar Limitation, or 
 
   (2) One hundred percent (100%) (25% for Limitation Years before 

January 1, 2002) of the Participant's Compensation for the Limita-
tion Year. 
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The compensation limit referred to in (2) shall not apply to any contribution 
for medical benefits after separation from service (within the meaning of 
section 401(h) or section 419A(f)(2) of the Code) which is otherwise treated 
as an annual addition. 

 
   If a short Limitation Year is created because of an amendment changing the 

Limitation Year to a different twelve (12) consecutive month period, the 
Maximum Permissible Amount will not exceed the Defined Contribution 
Dollar Limitation multiplied by the following fraction: 

  
          Number of months in the short Limitation Year 
                 12 
 
 
VI. TRUST AND INVESTMENT OF ACCOUNTS 
 
 6.01 Trust.  A Trust is hereby created to hold all of the assets of the Plan for the 

exclusive benefit of Participants and Beneficiaries, except that expenses and taxes 
may be paid from the Trust as provided in Section 6.03.  The trustee shall be the 
Employer or such other person which agrees to act in that capacity hereunder. 

 
 6.02 Investment Powers.  The trustee or the Plan Administrator, acting as agent for the 

trustee, shall have the powers listed in this Section with respect to investment of 
Trust assets, except to the extent that the investment of Trust assets is controlled by 
Participants, pursuant to Section 13.03. 

 
  (a) To invest and reinvest the Trust without distinction between principal and 

income in  common or preferred stocks, shares of regulated investment 
companies and other mutual funds, bonds, notes, debentures, mortgages, 
certificates of deposit,  contracts with insurance companies including but 
not limited to insurance, individual or group annuity, deposit 
administration,  guaranteed interest contracts, and deposits at reasonable 
rates of interest at banking institutions including but not limited to savings 
accounts and certificates of deposit.  Assets of the Trust may be invested in 
securities that involve a higher degree of risk than investments that have 
demonstrated their investment performance over an extended period of 
time. 

 
  (b) To invest and reinvest all or any part of the assets of the Trust in any 

common, collective or commingled trust fund that is maintained by a bank 
or other institution and that is available to Employee plans qualified under 
section 401 of the Code, or any successor provisions thereto, and during the 
period of time that an investment through any such medium shall exist, to 
the extent of participation of the Plan, the declaration of trust of such com-
mon, collective, or commingled trust fund shall constitute a part of this 
Plan. 
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  (c) To invest and reinvest all or any part of the assets of the Trust in any group 

annuity, deposit administration or guaranteed interest contract issued by an 
insurance company or other financial institution on a commingled or collec-
tive basis with the assets of any other plan or trust qualified under section 
401(a) of the Code or any other plan described in section 401(a)(24) of the 
Code, and such contract may be held or issued in the name of the Plan 
Administrator, or such custodian as the Plan Administrator may appoint, as 
agent and nominee for the Employer.  During the period that an investment 
through any such contract shall exist, to the extent of participation of the 
Plan, the terms and conditions of such contract shall constitute a part of the 
Plan. 

 
  (d) To hold cash awaiting investment and to keep such portion of the Trust in 

cash or cash balances, without liability for interest, in such amounts as may 
from time to time be deemed to be reasonable and necessary to meet 
obligations under the Plan or otherwise to be in the best interests of the 
Plan. 

 
  (e) To hold, to authorize the holding of, and to register any investment to the 

Trust in the name of the Plan, the Employer, or any nominee or agent of any 
of the foregoing, including the Plan Administrator, or in bearer form, to 
deposit or arrange for the deposit of securities in a qualified central 
depository even though, when so deposited, such securities may be merged 
and held in bulk in the name of the nominee of such depository with other 
securities deposited therein by any other person, and to organize 
corporations or trusts under the laws of any jurisdiction for the purpose of 
acquiring or holding title to any property for the Trust, all with or without 
the addition of words or other action to indicate that property is held in a 
fiduciary or representative capacity but the books and records of the Plan 
shall at all times show that all such investments are part of the Trust. 

 
  (f) Upon such terms as may be deemed advisable by the Employer or the Plan 

Administrator, as the case may be, for the protection of the interests of the 
Plan or for the preservation of the value of an investment, to exercise and 
enforce by suit for legal or equitable remedies or by other action, or to 
waive any right or claim on behalf of the Plan or any default in any 
obligation owing to the Plan, to renew, extend the time for payment of, 
agree to a reduction in the rate of interest on, or agree to any other 
modification or change in the terms of any obligation owing to the Plan, to 
settle, compromise, adjust, or submit to arbitration any claim or right in 
favor of or against the Plan, to exercise and enforce any and all rights of 
foreclosure, bid for property in foreclosure, and take a deed in lieu of 
foreclosure with or without paying consideration therefor, to commence or 
defend suits or other legal proceedings whenever any interest of the Plan 
requires it, and to represent the Plan in all suits or legal proceedings in any 
court of law or equity or before any body or tribunal. 
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  (g) To employ suitable consultants, depositories, agents, and legal counsel on 

behalf of the Plan. 
 
  (h) To open and maintain any bank account or accounts in the name of the Plan, 

the Employer, or any nominee or agent of the foregoing, including the Plan 
Administrator, in any bank or banks. 

 
  (i) To do any and all other acts that may be deemed necessary to carry out any 

of the powers set forth herein. 
 
 6.03 Taxes and Expenses.  All taxes of any and all kinds whatsoever that may be levied 

or assessed under existing or future laws upon, or in respect to the Trust, or the 
income thereof, and all commissions or acquisitions or dispositions of securities 
and similar expenses of investment and reinvestment of the Trust, shall be paid 
from the Trust.  Such reasonable compensation of the Plan Administrator, as may 
be agreed upon from time to time by the Employer and the Plan Administrator, and 
reimbursement for reasonable expenses incurred by the Plan Administrator in 
performance of its duties hereunder (including but not limited to fees for legal, ac-
counting, investment and custodial services) shall also be paid from the Trust.  
However, no person who is a fiduciary within the meaning of section 3(21)(A) of 
ERISA and regulations promulgated thereunder, and who receives full-time pay 
from the Employer may receive compensation from the Trust, except for expenses 
properly and actually incurred. 

 
 6.04 Payment of Benefits.  The payment of benefits from the Trust in accordance with 

the terms of the Plan may be made by the Plan Administrator, or by any custodian 
or other person so authorized by the Employer to make such disbursement.  
Benefits under this Plan shall be paid only if the Plan Administrator, custodian or 
other person decides in his/her discretion that the applicant is entitled to them.  The 
Plan Administrator, custodian or other person shall not be liable with respect to any 
distribution of Trust assets made at the direction of the Employer. 

 
 6.05 Investment Funds.  In accordance with uniform and nondiscriminatory rules 

established by the Employer and the Plan Administrator, the Participant may direct 
his/her Accounts to be invested in one (1) or more investment funds available 
under the Plan; provided, however, that the Participant's investment directions shall 
not violate any investment restrictions established by the Employer and shall not 
include any investment in collectibles, as defined in section 408(m) of the Code. 

 
 6.06 Valuation of Accounts.  As of each Accounting Date, the Plan assets held in each 

investment fund offered shall be valued at fair market value and the investment 
income and gains or losses for each fund shall be determined.  Such investment 
income and gains or losses shall be allocated proportionately among all Account 
balances on a fund-by-fund basis.  The allocation shall be in the proportion that 
each such Account balance as of the immediately preceding Accounting Date bears 
to the total of all such Account balances as of that Accounting Date.  For purposes 

16.b



 
MPP 01/01/06  17 

of this Article, all Account balances include the Account balances of all 
Participants and Beneficiaries. 

 
 6.07 Participant Loan Accounts.  Participant Loan Accounts shall be invested in 

accordance with Section 13.03 of the Plan.  Such Accounts shall not share in any 
investment income and gains or losses of the investment funds described in Section 
6.05. 

 
VII. VESTING 
 
 7.01 Vesting Schedule.  The portion of a Participant's Account attributable to Mandatory 

Participant Contributions and Voluntary Participant Contributions, and the earnings 
thereon, shall be at all times nonforfeitable by the Participant.  A Participant shall 
have a Nonforfeitable Interest in the percentage of his/her Employer Contribution 
Account established under Section 4.01, 4.04, 18.02(a) and 19.02(a) determined 
pursuant to the schedule elected by the Employer in the Adoption Agreement. 

 
 7.02 Crediting Periods of Service.  Except as provided in Section 7.03, all of an 

Employee's Periods of Service with the Employer are counted to determine the 
nonforfeitable percentage in the Employee's Account balance derived from 
Employer Contributions.  If the Employer maintains the plan of a predecessor 
employer, service with such employer will be treated as service for the Employer. 

 
  For purposes of determining years of service and Breaks in Service for the 

purposes of computing a Participant's nonforfeitable right to the Account balance 
derived from Employer Contributions, the twelve (12) consecutive month period 
will commence on the date the Employee first performs an hour of service and each 
subsequent twelve (12) consecutive month period will commence on the 
anniversary of such date. 

. 
 7.03 Service After Break in Service.  In the case of a Participant who has a Break in 

Service of at least five (5) years, all Periods of Service after such Breaks in Service 
will be disregarded for the purpose of determining the nonforfeitable percentage of 
the Employer-derived Account balance that accrued before such Break, but both 
pre-Break and post-Break service will count for the purposes of vesting the 
Employer-derived Account balance that accrues after such Break.  Both Accounts 
will share in the earnings and losses of the fund. 

 
In the case of a Participant who does not have a Break in Service of at least five (5) 
years, both the pre-Break and post-Break service will count in vesting both the 
pre-Break and post-Break Employer-derived Account balance. 

 
  In the case of a Participant who does not have any nonforfeitable right to the 

Account balance derived from Employer Contributions, years of service before a 
period of consecutive one (1) year Breaks in Service will not be taken into account 
in computing eligibility service if the number of consecutive one (1) year Breaks in 
Service in such period equals or exceeds the greater of five (5) or the aggregate 

16.b



 
MPP 01/01/06  18 

number of years of service.  Such aggregate number of years of service will not 
include any years of service disregarded under the preceding sentence by reason of 
prior Breaks in Service. 

 
  If a Participant's years of service are disregarded pursuant to the preceding 

paragraph, such Participant will be treated as a new Employee for eligibility 
purposes.  If a Participant's years of service may not be disregarded pursuant to the 
preceding paragraph, such Participant shall continue to participate in the Plan, or, if 
terminated, shall participate immediately upon reemployment. 

 
 7.04 Vesting Upon Normal Retirement Age.  Notwithstanding Section 7.01 of the Plan, 

a Participant shall have a Nonforfeitable Interest in his/her entire Employer 
Contribution Account, to the extent that the balance of such Account has not 
previously been forfeited pursuant to Section 7.06 of the Plan, if he/she is 
employed on or after his/her Normal Retirement Age. 

 
 7.05 Vesting Upon Death or Disability.  Notwithstanding Section 7.01 of the Plan, in the 

event of Disability or death, a Participant or his/her Beneficiary shall have a 
Nonforfeitable Interest in his/her entire Employer Contribution Account, to the 
extent that the balance of such Account has not previously been forfeited pursuant 
to Section 7.06 of the Plan. 

 
 7.06 Forfeitures.  Except as provided in Sections 7.04 and 7.05 of the Plan or as 

otherwise provided in this Section 7.06, a Participant who separates from service 
prior to obtaining full vesting shall forfeit that percentage of his/her Employer 
Contribution Account balance which has not vested as of the date such Participant 
incurs a Break in Service of five (5) consecutive years or, if earlier, the date such 
Participant receives, or is deemed under the provisions of Section 9.04 to have 
received, distribution of the entire Nonforfeitable Interest in his/her Employer 
Contribution Account.    

 
  No forfeiture will occur solely as a result of a Participant's withdrawal of Employee 

Contributions. 
 

Forfeitures shall be allocated in the manner described in Section 4.02. 
 
 7.07 Reinstatement of Forfeitures.  If the Participant returns to the employment of the 

Employer before incurring a Break in Service of five (5) consecutive years, any 
amounts forfeited pursuant to Section 7.06 shall be reinstated to the Participant's 
Employer Contribution Account on the date of repayment by the Participant of the 
amount distributed to such Participant from his/her Employer Contribution 
Account; provided, however, that if such Participant forfeited his/her Account 
balance by reason of a deemed distribution, pursuant to Section 9.04, such amounts 
shall be automatically restored upon the reemployment of such Participant.  Such 
repayment must be made before the earlier of five (5) years after the first date on 
which the Participant is subsequently reemployed by the Employer, or the date the 
Participant incurs a Break in Service of five (5) consecutive years. 
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VIII. BENEFITS CLAIM 
 
 8.01 Claim of Benefits.  A Participant or Beneficiary shall notify the Plan Administrator 

in writing of a claim of benefits under the Plan.  The Plan Administrator shall take 
such steps as may be necessary to facilitate the payment of such benefits to the Par-
ticipant or Beneficiary. 

 
 8.02 Appeal Procedure.  If any claim for benefits is initially denied by the Plan 

Administrator, the claimant shall file the appeal with the Employer, whose decision 
shall be final, to the extent provided by Section 15.07. 

 
IX. COMMENCEMENT OF BENEFITS 
 
 9.01 Normal and Elective Commencement of Benefits.  A Participant who retires, 

becomes Disabled or incurs a severance from employment (separation from service 
for Plan Years beginning before 2002) for any other reason may elect by written 
notice to the Plan Administrator to have his or her vested Account balance benefits 
commence on any date, provided that such distribution complies with Section 9.02.  
Such election must be made in writing during the ninety (90) day period ending on 
the date as of which benefit payments are to commence.  A Participant's election 
shall be revocable and may be amended by the Participant. 

 
  The failure of a Participant to consent to a distribution while a benefit is 

immediately distributable, within the meaning of section 9.02 of the Plan, shall be 
deemed to be an election to defer commencement of payment of any benefit. 

 
9.02 Restrictions on Immediate Distributions.  Notwithstanding anything to the contrary 

in Section 9.01 of the Plan, if the value of a Participant's vested Account balance is 
at least $1,000, and the Account balance is immediately distributable, the 
Participant must consent to any distribution of such Account balance.  The 
Participant's consent shall be obtained in writing during the ninety (90) day period 
ending on the date as of which benefit payments are to commence.  No consent 
shall be required, however, to the extent that a distribution is required to satisfy 
section 401(a)(9) or 415 of the Code. 

 
 

The Plan Administrator shall notify the Participant of the right to defer any 
distribution until the Participant's Account balance is no longer immediately 
distributable.  Such notification shall include a general description of the material 
features, and an explanation of the relative values of, the optional forms of benefit 
available under the Plan in a manner that would satisfy section 417(a)(3) of the 
Code, and shall be provided no less than thirty (30) and no more than ninety (90) 
days before the date as of which benefit payments are to commence.  However, 
distribution may commence less than thirty (30) days after the notice described in 
the preceding sentence is given, provided (i) the distribution is one to which 
sections 401(a)(11) and 417 of the Code do not apply or, if the QJSA Election is 
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made by the Employer in the Adoption Agreement, the waiver requirements of  
Section 17.04(a) are met;  (ii) the Plan Administrator clearly informs the 
Participant that the Participant has a right to a period of at least thirty (30) days 
after receiving the notice to consider the decision of whether or not to elect a 
distribution (and, if applicable, a particular distribution option); and (iii) the 
Participant, after receiving the notice, affirmatively elects a distribution.  

 
  In addition, upon termination of this Plan if the Plan does not offer an annuity 

option (purchased from a commercial provider) and if the Employer does not 
maintain another 401(a) defined contribution plan,  the Participant's  Account 
balance will, without the Participant's consent, be distributed to the Participant in a 
lump sum. However, if the Employer maintains another 401(a) defined contribution 
plan, the Participant’s Account balance will be transferred, without the 
Participant’s consent, to the other plan if the Participant does not consent to an 
immediate distribution.  

 
  An Account balance is immediately distributable if any part of the Account balance 

could be distributed to the Participant (or surviving spouse) before the Participant 
attains or would have attained (if not deceased) the later of Normal Retirement Age 
or age sixty-two (62). 

 
  For purposes of determining the applicability of the foregoing consent requirements 

to distributions made before the first day of the first plan year beginning after 
December 31, 1988, the Participant's vested Account balance shall not include 
amounts attributable to accumulated deductible employee contributions within the 
meaning of section 72(o)(5)(B) of the Code.  

 
  
 
9.03 Transfer to Another Plan.   
 
  (a) If a Participant becomes eligible to participate in another plan maintained 

by the Employer that is qualified under section 401(a) of the Code, the Plan 
Administrator shall, at the written election of such Participant, transfer all 
or part of such Participant's Account to such plan, provided the plan 
administrator for such plan certifies to the Plan Administrator that its plan 
provides for the acceptance of such a transfer. Such transfers shall include 
those transfers of the nonforfeitable interest of a Participant's Account 
made for the purchase of service credit in defined benefit plans maintained 
by the Employer. For purposes of this Plan, any such transfer shall not be 
considered a distribution to the Participant subject to spousal consent as 
described in Section 9.10. 

 
  (b) Notwithstanding any provision of the Plan to the contrary that would 

otherwise limit a Distributee's election under this Section, a Distributee may 
elect, at the time and in the manner prescribed by the Plan Administrator, to 
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have any portion of an Eligible Rollover Distribution paid directly to an 
Eligible Retirement Plan specified by the Distributee in a Direct Rollover.   

 
  (c) Definitions.  For the purposes of Subsection (b), the following definitions 

shall apply: 
 
   (1) Eligible Rollover Distribution.  Any distribution of all or any 

portion of the balance to the credit of the Distributee, except 
that an Eligible Rollover Distribution does not include: (i) any 
distribution that is one of a series of substantially equal periodic 
payments (not less frequently than annually) made for the life 
(or life expectancy) of the Distributee or the joint lives (or joint 
life expectancies) of the Distributee and the Distributee's 
designated beneficiary, or for a specified period of ten years or 
more; (ii) any distribution to the extent such distribution is 
required under section 401(a)(9) of the Code; and (iii) the 
portion of any other distribution(s) that is not includible in gross 
income.  

 
    A portion of a distribution shall not fail to be an eligible 

rollover distribution merely because the portion consists of 
after-tax employee contributions which are not includible in 
gross income. However, such portion may be transferred only to 
an individual retirement account or annuity described in section 
408(a) or (b) of the Code, or to a qualified defined contribution 
plan described in section 401(a) or 403(a) of the Code that 
agrees to separately account for amounts so transferred, 
including separately accounting for the portion of such 
distribution which is includible in gross income and the portion 
of such distribution which is not so includible.  

 
   (2)  Eligible Retirement Plan.  (i) an individual retirement 

account described in section 408(a) of the Code or an 
individual retirement annuity described in section 408(b) of 
the Code (collectively, an "IRA"); (ii) an annuity plan 
described in section 403(a) of the Code; (iii) an annuity 
contract described in section 403(b) of the Code, (iv) an 
eligible plan under section 457(b) of the Code which is 
maintained by a state, political subdivision of a state, or 
any agency or instrumentality of a state or political 
subdivision of a state and which agrees to separately 
account for amounts transferred into such plan from this 
Plan; or (v) a qualified plan described in section 401(a) of 
the Code, that accepts the Distributee's Eligible Rollover 
Distribution. The definition of Eligible Retirement Plan 
shall also apply in the case of a distribution to a surviving 
spouse, or to a spouse or former spouse who is the alternate 
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site-specific improvements most likely to be supported by both the affected community 
and the market.  The collection of proposed features for the site that results from this 
early consensus-building process is referred to as the “Development Concept.” 
 
This early consensus-building process will include the following activities for most sites 
(see Exhibit ___ for a complete graphic representation of the sequence discussed):  
 
1. Developer Response. The Joint Development Program will hold developer 

conferences or similar efforts in order to obtain responses as to the market-
readiness of various kinds of uses proposed for the site and to identify potential 
constraints and opportunities reflected by this market-oriented group. 

 
2. Local Jurisdiction/Stakeholder Reviews.  The Joint Development Program will 

carry out extensive consultations with the officials of the affected local 
jurisdictions as well as with key stakeholders identified by the local officials to 
help define the parameters of the Development Concept and the likely land use 
regulatory process for such a project. 

 
3. Public Outreach. The Joint Development Program will hold workshops and other 

kinds of community outreach consistent with the plans and procedures of the 
jurisdiction(s) involved to obtain early community response to the site uses and 
concepts being considered. 

 
4. Intra-Agency Consultations. The Joint Development Program will create an 

internal, multi-departmental VTA Project Team, as appropriate; to examine the 
iterative development concept as it is being formulated.  

 
5. Regional Bodies.  As appropriate, the Joint Development staff will meet with 

regional organizations such as the Metropolitan Transportation Commission, the 
Association of Bay Area Governments, and the Silicon Valley Leadership Group 
as the Development Concept is defined to identify grant funding or other 
economic incentives for such development. 
 

7. VTA Board Committee Reviews.  The Joint Development Program will present 
any final draft Development Concept to the appropriate advisory and standing 
committees of VTA’s Board for consideration and approval pursuant to VTA’s 
established Board adoption policies and procedures. 

 
B. VTA BOARD APPROVAL 
 
The VTA Joint Development Program will seek VTA Board approval for the final 
Development Concept formulated for a given site prior to soliciting developer proposals 
for the development opportunity.  The staff report for the proposed Board agenda item 
will describe the key elements of the Development Concept, the various steps taken to 
solicit input and build early consensus on the proposed concept, and the next steps.  
These next steps, in most cases, will include competitive solicitation of developer 
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proposals and entering into contractual agreements with the selected developer(s), 
consistent with VTA’s policies and the procedures outlined below.   
 
However, where the consultative process does not result in a clearly defined 
Development Concept for a given site, staff’s recommendation may be that VTA initiate 
a Request for Qualifications (RFQ) process to generate new ideas for the site pursuant to 
the RFQ procedures outlined below.   
 
If the participatory process identifies significant constraints on moving forward with any 
Development Concept for a priority site, the Joint Development Program should present 
such information to the Board and recommend either amending the Priority Schedule to 
recharacterize the priority of the site or a strategy for resolving the identified constraints 
prior to pursuing any further development activities on the site. 
 
Once approved by the VTA Board, the Development Concept will form the basis for the 
subsequent joint development actions on the site, describe in more detail below. 
 
V. DEVELOPER SELECTION PROCESS  
 
After engaging in the participatory process outlined in Section IV above, VTA must next 
determine which of two possible routes the agency wishes to take to select developers 
with direct experience in the type of site use and design concept contemplated for a given 
site, either through an RFP or an RFQ leading to an RFP.  By orchestrating a process that 
is specific to each site -- and is based on the Development Concept for a particular mix of 
uses contemplated for that site -- VTA expects to be able to target projects to those 
developers with direct experience in the particular mix of uses proposed for a given 
jurisdiction. 
 
As noted above, where the consultative process did not result in a clearly defined 
Development Concept for a given site, staff’s recommendation may be to embark upon 
an RFQ process to generate new ideas for the site.   Where a clear Development Concept 
does result from the consultations with stakeholders, VTA will, in most cases, issue an 
RFP.  
 
A. REQUEST FOR PROPOSAL (RFP)   
 
For sites where VTA Board determines an RFP is the appropriate vehicle the Board 
would approve the issuance.  The RFP itself would require respondents to provide a site 
development proposal that satisfies the approved Development Concept, a financial pro 
forma laying out proposed financial terms, and a schedule of development.  The VTA 
Board must approve the terms and conditions set forth in the RFP through formal action.  
The RFP would include market-standard requirements that would be further called out in 
the specific RFP document and/or in separate VTA procurement policies and procedures.  
At a minimum, the RFP would include the: 
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1. Developer Qualifications.  Extensive firm and project team experience in transit-
oriented development projects, in projects that have generated strong revenue 
generation for public agencies as joint partners, in achieving required high-quality 
urban design, and in managing highly complex construction projects on time and 
budget 
 

2. Commitment to Environmental Building Practices.  Experience in construction 
projects that include environmentally-sustainable practices and products, in 
conformance with local jurisdiction requirements, and that have achieved LEED 
certification or similar building measures.   
 

3. Strong Familiarity with Complex Land Use Environments.  Strong familiarity 
with and, preferably, proven success with navigating development projects 
through complex land use regulatory environments.   
 

4. Ground Lease Management.  For projects that involve ground leases with VTA, 
experience with public agencies, with successful property management and profit-
and-loss management of real estate developments over time, and/or in the sales 
and leasing of residential and commercial development products, as appropriate.   

 
B. REQUEST FOR QUALIFICATIONS, QUALIFIED DEVELOPER LIST, AND 

RFP 
 
As noted above, in some cases where a clear Development Concept has not emerged or 
there is a desire to test market feasibility of a potential design concept or concepts, VTA 
may first issue an RFQ to identify a set of qualified developers with experience in the 
type of uses contemplated for a given site and the capacity to enter into a public-private 
project of the type envisioned. Those developers selected to be on the “Qualified 
Developer List” will then receive an RFP soliciting their interest in constructing the 
project and fulfilling the financial goals of the VTA with the project.  The VTA Board 
must approve the terms and conditions set forth in the RFQ, as well as the subsequent 
Qualified Developer List and RFP. 
 
C. PROPOSAL EVALUATION PROCESS 
 
To review and score the RFPs, VTA will establish a proposal evaluation process that 
involves agency staff from the VTA Project Team and the Joint Development Program 
and the appropriate staff and from the local jurisdictions, consistent with VTA’s 
competitive bidding process.   The process will employ evaluation criteria selected for 
each project based on the circumstances at hand, and those criteria will be included in a 
subsequent action item to the Board concerning any proposed developer.   
 
For projects involving an RFQ, the initial review will be by VTA staff only, but any 
subsequent RFP resulting from the RFQ would involve the larger team as noted above.   
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The assembled group reserves the right not to select a developer from the RFP process 
and to re-structure the RFP or RFQ if the response is unsatisfactory.   

 
From time to time, the Joint Development Program will solicit external comments on the 
efficiency of the process and solicit comments on how it may be improved.  
 
D. VTA BOARD APPROVAL OF DEVELOPER’S PROPOSED RESPONSE    
 
The VTA Board must approve the proposed selection by VTA staff of a Developer’s 
Response to the RFP.  Following established procedure, the approval will generally be 
limited to acceptance of the Design Concept and Use and will include approval to enter 
into negotiations with a Developer toward an Exclusive Negotiation Agreement.  The 
approval is conducted formally in an open session properly noticed and includes 
consideration of the Developer’s response to the RFP, including the response to all terms 
and conditions as set forth in the approved RFP.   The Board reserves the right to request 
negotiation with the selected developer to improve the proposal as necessary.  The Board 
also reserves the right to reject the staff proposal and to select an alternative or to order 
the staff to conduct an additional review process.  
 
The staff report prepared for the Board’s consideration of the item will fully explain key 
issues in the RFP or RFQ, summarize the responses received to the RFP or RFQ, the 
process by which the Developer’s proposal was reviewed, the ranking of the selected 
proposal, and any significant matters the staff and believe important for the Board’s 
informed review. If the proposal is not unanimously supported by the VTA staff, the 
reasons for differences in scoring, or position, will be summarized for the Board in the 
staff report. 
 
E. UNSOLICITED DEVELOPMENT PROPOSALS 
 
From time to time, VTA may receive unsolicited offers to acquire or develop sites.  
Notwithstanding the competitive solicitation process outlined above, the Joint 
Development Program will examine any such offers based on the criteria described 
below.  The primary intention is to ascertain if the unsolicited offers have the likelihood 
to achieve the Joint Development Policy objectives better than the standard procedures 
outlined in this Implementation Plan.  
 
 Specifically, the unsolicited offers would be considered only if: 
 

• The unsolicited property is not located at or near a light rail, Caltrain or 
BART station; 

• The unsolicited property does not offer significant potential for joint 
development through a public private partnership;  

• The unsolicited property size is very limited; and 
• A financial analysis of the proposal concludes that accepting the offer is more 

cost-effective to VTA than the costs associated with the competitive 
solicitation process required in the Guidance Documents. 
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Upon determining that an unsolicited offer should be considered, the Joint Development 
Program should initiate the participatory process outlined above to determine the level of 
internal and external consensus for the unsolicited offer and make a recommendation to 
the VTA Board for formal action. 
 
VI. DEVELOPMENT PATH - EXCLUSIVE NEGOTIATING AGREEMENT, 

LEASE DISPOSITION AND DEVELOPMENT AGREMENT 
 
For all projects, following selection of a Developer, VTA will authorize the General 
Manager to negotiate, and execute, an Exclusive Negotiating Agreement (ENA) between 
the Developer and VTA.  The ENA grants the Developer sole opportunity to propose a 
development project for the land subject to the ENA during the term of the ENA.  If all 
the terms of the ENA are subsequently satisfied, including the approval by the local 
jurisdiction of the Project, the VTA Board may approve a proposed Disposition and 
Development Agreement (DDA) which sets forth obligations of the Developer and VTA 
to develop the site per the terms of the DDA and to compensate VTA  
 
A. EXCLUSIVE NEGOTIATING AGREEMENT 
 
The ENA establishes a project schedule under which the developer is permitted to carry 
out certain tasks to develop a Project and the VTA is obligated to provide appropriate 
assistance and review.  A non-refundable fee is charged by VTA for all ENAs, to include 
fees for VTA Project Team staffing to the necessary coordination, technical reviews and 
Agency support during the term of the ENA.  Developer task include the following, 
among others: 
 
1. Due Diligence.  To conduct due diligence investigations of the subject property, 

including title searches, property inspections, environmental test, and similar 
work.  
 

2. Stakeholder Involvement.  To meet with stakeholders on alternative proposals for 
the site, including the jurisdiction, the general public, VTA advisory groups and 
others. 

 
3. Final Project Design and Uses. To propose a Final Project design and mix of uses 

to the VTA Board for their approval in a format set forth by VTA as part of the 
approval. 
 

4. Financial Pro Forma.  To produce a financial pro forma for the Final Project in 
sufficient detail to permit financial analysis by VTA 
 

5. Submittal to Local Planning Authority for Approval.   If the Final Project is 
approved, to submit a formal application including the Project information to the 
local governmental jurisdiction for planning approvals. 
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6.  Disposition and Development Agreement Negotiation.  To negotiate a Disposition 
and Development Agreement for subsequent approval 

 
B. DISPOSITION DEVELOPMENT AGREEMENT AND GROUND LEASE 
 
Subsequent to approval of a Project by the VTA Board and the local land use having 
jurisdiction, the VTA General Manager will negotiate a Disposition and Development 
Agreement (DDA) and a Ground Lease for those features of the project that involve a 
Lease.  If a property sale is part of the negotiation, the General Manager will negotiate 
the terms of the Sale.  The DDA, Ground Lease and/or Sale will reflect industry 
standards for public-private property development.  The DDA covers the following topics 
in most cases: 
 
1. Ownership.  Assignment, transfers and management control is established. 
 
2. Site Description and Development Site Plan.  Maps, legal description of the 

property, including air space development rights, and other requirements that may 
be specific to the VTA (track alignment paths, for example); site plan; specific 
technical plans for construction, grading and landscaping; subdivision maps and 
similar maps.  

 
3. Permit Requirements.  An enumeration of the permits and planning approvals and 

covenants that VTA will cooperate with the Developer to obtain, to include 
permitted and prohibited uses.  

 
4. Funding and Financing.  Evidence of financial capability to carry out the project; 

compensation and other payments required to be conveyed to VTA, payments of 
taxes and insurance; hold harmless and indemnity clauses; allocation of liability 
and responsibility for remediation of environmental contamination.  

 
5. Environmental and Other Entitlements.  Certifications of compliance with 

environmental regulations and restrictions required by the state, regional agencies, 
the federal government or other entities. 

 
6. Specification of VTA Approval Rights of Approval.  Depending on the site, there 

may be an extensive list of matters the VTA will retain the rights to approve, such 
as vehicular entrances and exits, relocation of property, ownership rights of 
leaseholds and similar matters.  

 
VII. POST-CONSTRUCTION REVIEW 
 
The Post-Construction Review will be led by the Project Team and VTA Project 
Manager, who will prepare a report on the effectiveness of the process and procedures 
and provide an opportunity for VTA staff and management and to amend these. Typically 
occurring at the 11th month after a Certificate of Occupancy is issued by the local 
jurisdiction, such a review would include: 
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• Examining the developer selection process at close of construction to determine 

if adequate criteria were used and if the developer’s communications, 
documentation and responsiveness were in accord with the ENA;   

• Determining if the quality of construction as determined by the punch list of 
remaining issues; 

• Noting any desired changes to VTA Specifications for future similar projects, 
noting quality of materials, aesthetic requirements or engineering requirements; 

• Noting the effects on transit operations and whether they were properly 
accounted for in the project scope; 

• Concluding if the budget and change orders fell within expected parameters 
• Examining the revenue projections included in the DDA and noting any unusual 

market conditions, use changes or other factors that may affect the revenue 
projection 

• Project Team effectiveness in identifying critical issues, responding to requests 
for information by developer and identifying issues for the developer to respond 
to, this portion of the report to include suggestions for improvements in the 
project management process 

• Other matters that may arise in the course of the project 
 
This report would be made available to the General Manager and a summary may be 
provided to the Board or a subcommittee as it deems appropriate. 
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EXHIBITS 
 
 

[TO BE ATTACHED IN FINAL DRAFT] 
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