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September 25, 2020

To: Prospective Bidders
From: Norman David, Contracts Administrator

Subject: RFP S20115 Addendum No. 3
Cardboard Baler Preventative Maintenance and Repairs

The following revision is hereby incorporated into the Invitation for Bid (IFB) Documents. Each
Bidder shall acknowledge receipt of this Addendum using the attached ACKNOWLEDGEMENT
FORM and submit it with their proposal.

The changes are as follows:

1. VTA has changed the bids submission deadline from September 29, 2020 at 2:00 P.M. PST to
October 9, 2020 at 2:00 P.M. PST.

2. Replaced this section below (in red):

25. INDEMNIFICATION AND DEFENSE OF CLAIMS:

A. INDEMNITY AND DEFENSE OF CLAIMS:
1. General Indemnification and Defense of Claims:

i.  Contractor must indemnify and hold harmless VTA, any public agencies
within whose jurisdiction, on whose behalf, or on whose property the
Contract is being performed, any party VTA is contractually obligated to
identify in this Contract as an indemnitee, and each of their respective
Board of Directors, Board of Supervisors, Councils, individual board
members, officers, agents, employees, and consultants (each an
“Indemnitee”; collectively, the “Indemnitees”) from and against any
claims, liabilities, losses, injuries, damages, expenses, fines, penalties,
liens, or fees and costs (including reasonable attorneys’ and experts’ fees
and costs) (each, a “Claim” and collectively, the “Claims”) arising out of,
pertaining to, caused by, or in any way relating to the performance of this
Contract, including compliance or non-compliance with the terms of this
Contract, by Contractor and/or its agents, employees, suppliers, or
subcontractors, whether such Claims are based upon a contract, personal
injury, death, property damage, or any other legal or equitable theory
whatsoever.

ii.  Contractor must, at its own expense, and upon written request by VTA or
any individual Indemnitee, immediately defend any suit, action,
proceeding, dispute, or demand brought against any Indemnitee founded
upon, alleging, or implicating any Claims covered by Contractor’s
indemnity obligation set forth above in subparagraph (i) immediately
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above and regardless of whether Contractor and/or any of its agents,
employees, suppliers, or subcontractors, was, in fact, liable. In the event
a court of competent jurisdiction determines that any suit, action, claim,
or demand brought against any Indemnitee was caused by the sole or
active negligence or willful misconduct by VTA or its agents, servants, or
independent contractors who are acting on behalf of VTA, VTA shall
promptly reimburse Contractor for costs of defending the Indemnitees in
such action incurred by Contractor, but only in proportion to the sole or
active negligence or willful misconduct of VTA or its agents, servants, or
independent contractors who are acting on behalf of VTA.

2. Infringement Indemnification and Defense of Claims:

Contractor must indemnify and hold harmless the Indemnitees from and
against any and all Claims which may be suffered by, incurred by, accrued
against, charged to, or recoverable from any Indemnitee, by reason of any
Claim arising out of or relating to any actual or alleged infringement of
any intellectual property rights (including but not limited to patents,
copyrights, trade secrets, service marks, and trademarks) by the goods
and/or services provided by Contractor hereunder (referred to as “Goods”
and “Services” for purposes of this Infringement Indemnification and
Defense of Claims provision), or use of any of the aforementioned.

Contractor must, at its own expense, and upon written request by VTA or
any individual Indemnitee, immediately defend any suit, action,
proceeding, dispute, or demand brought against any Indemnitee founded
upon, alleging, or implicating any claims, liabilities, losses, injuries,
damages, expenses, fines, penalties, or fees and costs covered by
Contractor’s indemnity obligation set forth in subparagraph (i)
immediately above and regardless of whether Contractor and/or any of its
agents, employees, or subcontractors did, in fact, infringe any intellectual
property rights.

If any part of the Goods and/or Services is, or in Contractor’s reasonable
judgment is likely to be, claimed to infringe, misappropriate, or otherwise
violate any third-party intellectual property right, Contractor must, at its
expense and option, do one of the following: (a) procure for VTA the
necessary right to continue using the Goods and/or Services; (b) replace
or modify the infringing portion of the Goods and/or Services with a
functionally equivalent item or portion thereof, or (c) if none of the
foregoing are commercially reasonable, Contractor may terminate this
Contract upon written notice to VTA, take back any infringing portion of
the Goods, and refund to VTA a pro-rated amount of any fees paid for the
infringing portion of the Goods and/or Services. The remedies set forth in
this subparagraph (iii) are in addition to, and not in lieu of, all other
remedies that may be available to VTA, including the indemnification
rights under this Indemnity and Defense of Claims provision.
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Contractor will have no liability or obligation hereunder with respect to
any Claim to the extent the Claim is based upon (i) modifications,
alterations, combinations, or enhancements by VTA of the Goods and/or
Services that is not authorized by Contractor or (ii) VTA’s continuation
of allegedly infringing activity after being notified thereof.
Infringement Indemnification Procedures: Contractor’s obligations
under the Infringement Indemnification and Defense of Claims section
are expressly conditioned on the following: VTA shall (a) promptly notify
Contractor in writing of any such Claim of which VTA has actual
knowledge (provided that failure to do so will only release Contractor
from the foregoing indemnification and defense obligations to the extent
that such failure led to material prejudice), (b) in writing, grant Contractor
sole control of the defense of any such Claim and of all negotiations for
its settlement or compromise (provided that no such settlement or
compromise may impose any liability or other obligations on VTA), and
(c) reasonably cooperate with Contractor to facilitate the settlement or
defense of the Claim. Notwithstanding the foregoing, VTA may
participate, at VTA’s own expense, in the defense of such Claim.

3. Survival: This Indemnity and Defense of Claims provision will survive the
expiration or termination of this Contract and remain in full force and effect.

With this section (in green):

25. INDEMNIFICATION AND DEFENSE OF CLAIMS:

A. INDEMNITY AND DEFENSE OF CLAIMS:

1. The Contractor shall indemnify, defend, and hold harmless VTA, its officers,
agents, and employees from any claim, liability, loss, injury or damage arising
out of, or in connection with, performance of this Agreement by Contractor
and/or its agents or employees or subcontractors, excepting only loss, injury or
damage caused by the negligence or willful misconduct of personnel employed
by VTA.

2.

This indemnity provision will survive the expiration or termination of this
Contract and remain in full force and effect.
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ATTACHMENT A
ACKNOWLEDGMENT FORM

Proposer must sign this ACKNOWLEDGMENT FORM to indicate receipt of Addenda in
order for the proposal to be accepted. Please list each Addendum received, sign, and submit
this form with your proposal.

Acknowledgment of Addendum No:
Acknowledgment of Addendum No:
Acknowledgment of Addendum No:

Acknowledgment of Addendum No:

Acknowledgment of Addendum No:

Proposer’s Signature Date

Name and Title

Firm Name



